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|. EXECUTIVE SUMMARY

1 This detailed Paper discusses a range of factual and international legal issues relating to the
military operation undertaken by the I a e | Defence Forces (Al DF«
2008 anuary 2009 (the nAnGaza Operationo).

2. The Paper has been prepared at this time in order to place the Gaza Operation in its proper
factual and legal context. On a number of issues the Paper offers g@nbvisional
analysis as the IDF is still conducting comprehensive field and criminal investigations into
allegations regarding the conduct of its forces during the Operation. Such investigations
will be reviewed by the Military Advocate General and argjact to further review by the
Attorney General. In addition, petitions may be filed for judicial review by the Supreme
Court of Israel (sitting as the High Court of Justice).

3. The Paper addresses the context of the Gaza Operation and notes thaiatsiaeth a
right and an obligation to take military
almost incessant rocket and mortar attacks upon thousands of Israeli civilians and its other
acts of terrorism. Israel was bombarded by some 12,000 rocketsoatad shells between
2000 and 2008, including nearly 3,000 rockets and mortar shells in 2008 alone. Hamas
specifically timed many of its attacks to terrorise schoolchildren in the mornings and the
afternoons. These deliberate attacks caused deathsiesnjand extensive property
damage; forced businesses to close; and terrorised tens of thousands of residents into
abandoning their homes.

4, The Paper notes that Hamas constantly worked to increase the range of its weapons and
that, by late 2008, itsrecet f i re was capabl e of reaching
strategic infrastructure, threatening one million Israeli civilians, including nearly 250,000
schoolchildren. Hamas also orchestrated numerous suicide bombings against Israeli
civilians and amassed an extensive armed force of more than 20,000 armed operatives in
Gaza.

5. The Paper also describes the numerousmititary approaches Israel pursued to try to
stop the attacks before commencing the Gaza Operation, including urgent appeals to the
U.N. Secretary General and successive Presidents of the Security Council to take
determined action, and diplomatic overtures, directly and through intermediaries, to stop
the violence. Hamas nonetheless continued, and in fact escalated, Hsocoesattacks.
These attacks included a raid into Israeli territory from Gaza in June 2006 and the
abduction of an IDF soldier, Corporal Gilad Shalit, who, more than three years later,
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remains in captivity, having been held incommunicado without access hoténeational
Commi ttee of the Red Cross (Al CRCO0) or any

6. In a detailed legal analysis, including a survey of the relevant legal principles and State
practice, the Paper notes that | s bathea 6 s r
necessary and a proportionate response to
investigate specific incidents during the Operation, the Paper demonstrates that Israeli
commanders and soldiers were guided by International Humanitarian Ladwding the
principles of distinction and proportionality. These principles, enshrined in IDF training,
Code of Ethics and rules of engagement, required IDF forces to direct their attacks solely
against military objectives and to try to ensure that @mgiand civilian objects would not
be harmed. Where incidental damage to civilians or civilian property could not be
avoided, the IDF made extraordinary efforts to ensure that it would not be excessive in
relation to the anticipated military advantagesach instance and as a whole. Both before
and during the Gaza Operation, the IDF went to great lengths, as documented in the Paper,
to ensure that humanitarian aid reached the Palestinian population, including by facilitating
the delivery of 1,511 trucksarrying 37,162 tons.

7. By contrast, both before and during the Gaza Operation, Hamas committed clear grave
violations of international | aw. The Pape
attacks against | sr ael 6 sthedntemnatibnal aw prghibitom | at i
on deliberate attacks against civilians and civilian objects. It also documents deliberate
Hamas tactics that put Gazabs <civilian po
launching of rocket attacks from withinrteely populated areas near schools and protected
U.N. facilities, the commandeering of hospitals as bases of operations and ambulances for
transport, the storage of weapons in mosques, and the -bapipyng of entire civilian
neighbourhoods so that anaatt on one structure would devastate many others. These
actions, which are clearly shown in photographic and video evidence throughout the Paper,
violated international law. Many of the civilian deaths and injuries, and a significant
amount of the damageo property during the Gaza Oper:
tactic of blending in with the civilian population and its use of, or operations near,
protected facilities and civilian property. The Paper also notes the direct injury and
damage caused o Pal estinians by the explosion of
falling of rockets short of their targets on Palestinians in Gaza.

8. The Paper addresses the acute dilemmas faced by Israel in confronting an adversary using

its own civilian population as shield. It details the extensive precautions taken by the
IDF to avoid or limit harm to civilians in Gaza, while still having to achieve the necessary
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10.

11

12

objective of stopping Hamasd6 constant roc
property. ThelDF not only checked and cresbecked targets and used the least
destructive munitions possible to achieve legitimate military objectives; it also
implemented an elaborate system of warnings, including general warnings to civilians
(through media broaddzsand leaflets) to avoid or minimise the presence of civilians in
areas and facilities used by Hamas, regional warnings to alert civilians to leave specific
areas before IDF operations commenced, and specific warnings (through telephone calls
and warningshots to rooftops) to warn civilians to evacuate specific buildings targeted for
attack. The IDF dropped more than 2.5 million leaflets and made more than 165,000
phone calls warning civilians to distance themselves from military targets.

In this Paper,drael acknowledges that, despite the precautions taken, the Gaza Operation
resulted in many civilian deaths and injuries and significant damage to public and private
property in Gaza. Israel makes no attempt to minimise the human costs incurred. As
former Prime Minister Ol mert stated at t he
Government of Israel, | wish to convey my regret for the harming of uninvolved civilians,

for the pain we caused them, for the suffering they and their families suffered la®fresu

the intolerable situation created by Hamas

In analysing the legal aspects of the conflict, the Paper notes that civilian deaths and
damage to property, even when considerable, do not necessarily mean that violations of
international law as such heoccurred. In particular, the principles of distinction and
proportionality are only violated when there is an intention to target civilians or to target
military objectives with the knowledge that it would cause harm to civilians that is

excessive inleati on to the anticipated military
against |Israel6s civilian population viola
of i nternational |l aw. The | DF6s attacks

t heir unfortunate effects on Gaza6s civildi

The Paper also gives a detailed account of Israel's efforts to coordinate and facilitate
humanitarian relief and assistance to the Palestinians in Gaza. It also documents repeated
Hamas ab s e s of these arrangements, i ncludi ng
humanitarian pauses and directed at Crossi
humanitarian supplies intended for those in need.

The Paper also gives previously unpublishethils of the multiple IDF investigations into
allegations made by various groups that violations of the law were committed. IDF

investigative teams are currently examining approximately 100 complaints, including 13
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13.

14.

criminal investigations opened so fand will examine more complaints if and when filed.
The Paper sets forth the preliminary findings of some of the IDF field investigations,
including investigations relating to allegations concerning 1) incidents where U.N. and
international facilities wex fired upon or damaged; 2) incidents involving shooting at
medical facilities, buildings, vehicles, and crews; 3) certain incidents in which many
civiians were harmed; 4) the use of munitions containing white phosphorous; and 5)
destruction of private pperty and infrastructure by ground forces. It provides as much
information as can be released with regard to the investigations currently underway
without comprising the integrity and independence of these investigations.

The field investigations congite only the preliminary stage of an extensive legal process.
They are subject to independent review by the Military Advocate General, who may order
the opening of a criminal investigation. The decisions of the Military Advocate General
are subject taeview by the Attorney General and may also be reviewed by the Israeli
Supreme Court (sitting as the High Court
alleged violations, including its judicial review process, is internationally recognised as
thorough and independent; its procedures and institutions are similar to those in other
Western countries.

Israel deeply regrets the civilian losses that occurred during the Gaza Operation. But Israel
has both the responsibility and the right under internatitaw, as does every State, to
defend its civilians from intentional rocket attacks. It believes that it discharged that
responsibility in a manner consistent with the rules of international law. Israel is
committed to a thorough investigation of dlkegations to the contrary and to making the
results of these investigations and subsequent reviews public when they are completed.
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II. INTRODUCTION

15. Democratic States today frequently face attacks fromState actors seeking to terrorise
civilian populations For eight years, Hamas, a terrorist organisation avowedly dedicated
to the destruction of Israel, has launched deliberate attacks on Israeli civilians, from suicide
bombings to incessant mortar and rocket attacks. Since October 2000, Hamas and other
terrorist organisations unleashed more than 12,000 rockets and mortar rounds from the
Gaza Strip at towns in Southern Israel. Even though Israel withdrew from the Gaza Strip
in August 2005, the attacks continued. Even though Israel made repeated diplomatic
efforts, including appeals to the U.N. Security Council, to end the violence, the attacks
continued. The death, injuries add as Hamas intended terror among the civilian
population, including children, were intolerable, particularly as Hamas incrédsseange
and destructiveness of its attacks.

16. Under international law, Israel was entitled to take military action to stop the thousands of
deliberate rocket and mortar attacks that had killed or wounded Israeli civilians and that
threatened and terreed hundreds of thousands more. Israel is a sovereign State, with a
moral and legal obligation, and an inherent right under international law, to protect its
citizens from terrorism. No nation is required to submit to terrorist attacks. Every nation
hasa right and an obligation to stop them. After exhausting other options, that is what
Israel sought to do in its operation in Gaza, between 27 December 2008 and 17 January
2009 (the NAGaza Operation, 0 &ltsaimhtedothaen as
weapons and the infrastructure that Hamas had used to launch attacks against Israeli
civilians on thousands of occasions, and to prevent those attacks from recurring.

17. For a State, like Israel, that recognises its obligation to minimise harm to ciyvilians
responding to and preventing such attacks poses operational, legal and moral challenges.
Hamas amplified those challenges, by using the civilian population in Gaza to shield its
military operations during | sr alo$ebtacticss ec en
Israel took extraordinary steps to avoid harming civilians in its Gaza Operation while
protecting its own population from continued deliberate attacks and its soldiers from
hostile fire.

18 Nonetheless, in many cases, the results of the Gpeeafion were unfortunate. Civilians
were killed or injured, and private properl
damaged. Israel in no way seeks to dismiss those tragedies or to devalue the human loss
incurred. As thefPrime MinisterOlmeér s ai d to the citizens of
terrible. Your cries of pain touch each of our hearts. On behalf of the Government of

5
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Israel, | wish to convey my regret for the harming of uninvolved civilians, for the pain we
caused them, for the safing they and their families suffered as a result of the intolerable
situati on c r'eBathstrdgiclasthostaanuzalsies were, the mere fact that they
occurred does not in and of itself mean that Israel did not have a@rigideed a duty

to protect its citizens against the incessant terror emanating from Gaza, or that in its
various operations it violated applicable international law norms while doing so, as some
have been quick to accuse.

19. Compliance with applicable international law norim® cornerstone in the IDF rules and
policies. In the aftermath of the Gaza Operation, IDF launched multiple investigations into
the allegations made by various groups that the IDF had violated international law. Many
of the IDF investigations are camiing, and even those for which the first stdgein IDF
field reviewd is now complete, will be subject to further independent review, first by the
Military Advocate General, and thereafter is subject to the review of the Attorney General
of Israel as pa of the civilian legal system. In addition, they ultimately may be subject to
review by the Supreme Court, if such a petition is filed. Israel is committed to fully and
fairly investigating all allegations of misconduct, and to taking appropriate nactio
including sanctioning IDF commanders or soldiers found to have committed offences.
This is no hollow promise. Numerous outside observers have confirmed the rigor of
| srael 6s system for investigating iewoth all
the conclusions. Indeed, the international respect for the Israeli system was apparent just a
few weeks ago when the National Court of Spain rejected Spanish jurisdiction over a case
involving previous incidents in Gaza, on the basis of a fincdhag fsrael was investigating
the incidents itself and that | srael 6s sy
impartial.

20. Some in the international community nonetheless appear to have reached conclusions
without waiting for the evidenc& to have infered from the fact of civilian casualties and
the damage to civilian property that Israel violated international law. Reports by non
governmental organisations and others have levelled numerous charges about specific
incidents in the Gaza Operation. kraas not yet fully reviewed those claims, although
processes are underway to do that. But because of the rush to judgment and the myriad
accusations of legal violations, generally without pause to consider what International
Humanitarian Law actually ciires, it is important to release this Paper now, to place the

! A speech made by the th&rtime Minister, Ehud Olmert on 17 January 268i®wing the Cabinet meeting that
day, during which the Cabinet decideckttmact an Israeli ceasefire.
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21

22,

23.

Gaza Operation into its proper legal and factual context and to answer propaganda and
prejudice with facts and law.

It should be noted that presenting a full and accurate picture of thiectc@t complex

and chal | engimodus dperandineans thhtadanaagedo civilian structures in

Gaza remains apparent for all to see, while the weapons and terrorists they concealed there
are long gone. Moreover, making public the sensitivermétion needed to present a full
pictured including the intelligence on which operational decisions were made and the
techniques used t od dsofraught with sedurityn aomarnst dfet | ¢ s
conflict with Hamas is not over. It remains a teisborganisation and is in control of the

Gaza Strip. And it still seeks the destruction of Israel. For Israel to reveal its own
strategies and capabilities, or how Hamas
Hamas further to refine its tactics aideaten the lives of Israeli soldiers and civilians.

Nonetheless, this Paper has assembled and analysed a substantial record on a number of
specific incidents subject to the greatest public criticism. That record makes clear that the
principal chargesegarding the Gaza Operation rest on incomplete and often inaccurate
information, that they do not take into ac
the population of Gaza, and that they do not reflect the applicable principles of the Law of
Armed Conflict. Notwithstanding the tragic civilian casualties in Gaza, the evidence
analysed thus far demonstrates that Israel took extensive measures to comply with its
obligations under international law.

More specifically, Hamas chose deliberately andtesyatically to exploit Palestinian
civilians as shields for military targets
protection for the civilian population. Instead, it exposed the Palestinian civilian
population of Gaza to additional harmWith the intent of exploiting the civilian
population, Hamas stored explosives and weapons in and around schools, mosques, U.N.
facilities and homes, even though other storage sites were available. It used medical
facilities and ambulances for military guoses, exploiting the protected status of medical
sites and restricting effective care for civilians. It repeatedly fired mortars and other
weapons from locations adjacent to U.N. schools and medical facilities, and from the roofs
of residential apartmerpuildings. It used individual civilians as human shields to protect
Hamas terrorists. And it turned civilian neighbourhoods into battlefields, by digging
warrens of tunnels lined with explosives and betiapping residential buildings in order

to caug their collapse at the outset of any IDF incursion. In short, Hamas made the
likelihood of harm to the citizens and homes of Gaza the centrepiece of its defensive
strategy, to inhibit Israeli attacks and to score propaganda coups and vilify Israel when

-7-
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Israel tried to attack a legitimate military objective and unintended civilian casualties

resulted.
24, Hamasdé tactics, however, coul d not |l egal |
population, nor bar the IDF from protecting its soldiers under fire. &reel ob |l i gat i

under International Humanitarian Law weirgger alia, to direct attacks against combatants

and military objects, to take precautions that were feasible and that would still allow the
IDF to achieve its legitimate military objectives, and tm carry out attacks which were

likely to cause collateral damage excessive in relation to the military advantage
anticipated. Israel fulfilled this obligation. The IDF chose its targets against Hamas
terrorists, materiel, and facilities in accordamgéh international law and as carefully as
possible despite a rapidly unfolding situation. The Israeli armed forces dropped leaflets
warning occupants to stay away from Hamas strongholds and leave buildings that Hamas
was using to launch attacks. It atfgted to contact occupants by telephone, to warn of
impending attacks on particular buildings. It fired warning shots that hit the roofs of
structures before attacking them. It checked and desitdeked the coordinates of
weapons firing on IDF positions And it attempted to use the most precise weapons
available, applying no more force than necessary to achieve its legitimate military
objectives. | srael s use of shells cont ai
example, was consistent wigh and not prohibited by applicable rules of international

law and permitted the IDF to avoid the use of high explosives and munitions that would
have otherwise been necessary to protect Israeli forces.

25, These | DF6s mode of o0 peetnaiairtgiofdDF solderfs toeespect d t h
the obligations imposed under international law and to adhere to the IDF Code of Ethics.
Further, the conduct of the IDF in the Gaza Operation evidenced the longstanding efforts
in the IDF to reinforce awareness oésie obligations among commanders and soldiers, to
investigate alleged infringements, and to
similar to those of other democracies.

26.  Certainty and precision, however, are elusive in military conflicts, andhe heat of
battle, commanders must make agonising, complex and hazardous decisions affecting the
lives of their soldiers, the achievement of their military mission and the safety of civilians.
Experienced including the NATO bombings of the former Yagjavia and operations in
Afghanistan and Iraq by the United States, the United Kingdom and @hées shown
that even the most sophisticated systems and the most rigorous training cannot prevent all
civilian casualties and damage to public and privateopp e r t vy . Hamasd cyn
tacticsd including the unlawful strategy of deliberately shielding their operatives and

-8
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munitions in civilian buildings and protected sités made difficult, complex and
hazardous battlefield decisions by IDF evaore difficult, more complex, andmore
hazardous. While Hamas has inflated the number of casualties to inflame world opinion,
Israel is nevertheless acutely aware that many innocent Palestinians were killed or injured.
The fact that civilian casualties wereeth i nevi t abl e resul 't o f Ha
operations, however, does not diminish |sr
of them. Had it been possible to protect
terrorist attacks without civdn casualties in Gaza, Israel would have done so.
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Il . THE APPLICABLE LEGAL FRAMEWORK

27. Israel faces many of the problems faced by other democratic States, as they try to conduct
military operations against terrorists who violate the most fundamental prin@ples
international law. The purpose of this Paper is not to set forth an exhaustive analysis of the
relevant law regarding those military operations. Israel has articulated in other forums,
including its Supreme Court, its lorsganding commitment to apphble human rights
standards and humanitarian principles relevant to situations of armed conflicts. This Paper
will focus on, and then apply, certain basic legal principles applicable to the Gaza
Operation. These principles are described further in@edy/.C andV.A. At the outset,
though, it is important to emphasise four basic propositions.

28. First, the applicable legal framework for assessing the recent iopsran Gaza is the

ALaw of Armed Conflict, d al so khaeéavardings fl n
to the decision of the I nternational Cri mi
intheTaddds e, i an ar med conflict exi sts when

between States or protracted armed violence between governmental authorities and
organi sed armed groups or P erheancendict bebveenh gr «
Israel anl Hamas in Gaza meets this definitforidlamas is a highly organised and well

armed group that uses armed force against Israel, and, indeed, considers such armed
struggle to be its primary mission. By any measure, the conflict between Israel and Hamas
has been protracted, spanning many years and intensifying in recent years as Hamas
tightened its unlawful grip on Gaza.

29. Generally, international | aw recogni ses tw
conf | i ct-ioterrmatiodal afimead aonflic? Bach has its own rules, although many
of the basic provisions are common to both. It is not yet settled which regime applies to
crossborder military confrontations between a sovereign State and -&Stata terrorist
armed group operating from a segte territory.

This Paper will use the ter m 0 lLdadescribingthedegatobligaiansdf | i ct o i
parties to an armed conflict in the course of their military operations. International Humanitarian Lawbig used

many commentators and countries as an interchangeable term. Israel, like many other countries, prefers the term Law

of Armed Conflict.

*Prosecutprl mtefMadiional Criminal Tribunal -944r the forn
Decisionon the Defence Motion for Interlocutory Appeal on Jurisdiction, Appeals Chamber, at § 70, 2 October 1995.

* For the sake of convenience, this Paper hereafter refers to Hamas only, but this should be seen as a reference to all
terrorist organisations th&tok part in the fighting in Gaza during the recent conflict.

® The law of international armed conflicts has traditionally been used for fighting across borders between sovereign
States, while the law of neinternational armed conflicts has traditionalgen applied within the boundaries of a
State, such as civil wars or insurgencies.

-10-
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30. In this case, the Gaza Strip is neither a State nor a territory occupied or controlled by
Israel® In thesesui generiscircumstances, Israel as a matter of policy applies to its
military operations in Gaza the rules of armed conflategning both international and
norrinternational armed conflicts. At the end of the day, classification of the armed
conflict between Hamas and Israel as international orimennational in the current
context is largely of theoretical concern, as msinyilar norms and principles govern both
types of conflicts.

31  Some of the rules governing the use of force in armed conflicts are set forth in treaties,
such as the Geneva Conventions of 1949 and the Regulations annexed to the Fourth Hague
Convention of 907/ Others have gained acceptance by the practice of the international
community and become part of customary international law. The Israeli High Court has
ruled that these customary international law rules bind Israel under both international law
andlsraelilaw® | n particul ar, |l srael s High Court
ongoing armed conflict with Palestinian terrorist organisations, including Hamas, Israel
must adhere to the rules and principles in (a) the Fourth Geneva Convefitjothe
Regulations annexed to the Fourth Hague Convention (which reflect customary
international law), and (c) the customary international law principles reflecteertiain
provisions of Additional Protocol | to the Geneva Conventions on 94&ael 5 not a
party to the Additional Protocol I, but accepts that some of its provisions accurately reflect
customary international law.

32.  The second basic proposition is that the actions of Hamas must also be measured against
accepted principles and applicabldes of international law. As the Appeals Chamber of

the Special Court for Sierra Leone held i
® The High Court of Justice recognized |l ast year that #fis
what happens in the Gaam bSe rciopn soi daenrde d hauns fnooc cl vopnygierg cp o

Jaber AtBassiouni v. The Prime Minister of IsraklCJ 9132/07 at { 12 (30 January 20@&/ilable at
http://elyonl.court.gov.il/verdictsSearch/EnglishStaticVerdicts.html

"Hague Convention (lV) Respecting the Laws and Customs
I Vo) .
8 Public Committee against Torture in Israel v. Government of Isk@0 B9/02 at T 19 (11 December 2005).

°/ V Geneva Convention Relative to the Protection of Civ
Convention | Vo).

10 additional Protocol | to the Geneva Convention of 12 August 1949 relating to the Protefcdimtims of
International Armed Conflicts, 8 June 1977 (hereafter |

" public Committee against Torture in Israel v. Government of IsH@D 769/02 at | 20 (11 December 2005).
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armed conflict, whether states or rstiate actors, are bound by International Humanitarian
Law,eventhougo nl vy st ates may become '‘hparties to i

33.  The third core proposition in this Paper is that the Law of Armed Conflict balances two

competing considerations. According to Ju
law in armed confli is a compromise between military and humanitarian requirements.
lts rules comply with both milPtary necess

34. The final core proposition that runs through this Paper is that, while the principles of
customary internatio a | |l aw may be fAbasicd and can be
must be applied with analytical rigor. Reports by 4gowernmental organisations and
rapporteurs and committees acting under mandates from international organisations too
often jump from eporting tragic incidents involving the death or injury of civilians during
armed combat, to the assertion of sweeping conclusions within a matter of hours, days or
weeks, that the reported casualtigso factodemonstrate violations of international law,
or even iWa®ften, these lraps of fbgic bypass the most basic steps, such as
identification of the specific legal obligation at issue and explanation of how it was
violated. The depth of feeling in the face of civilian losses is understandalilit does
not excuse this rush to judgment. It is a fundamental precept of the rule of law that any
legal inquiry about events relating to armed conflicts cannot assume the conclusion,
particularly a conclusion th& as shown below proper applicabn of the law does not
sustain®?

35.  The appropriate starting point for a proper analysis is the central distinction between the
l egal ity of a Stateds r es ofusadtbalunfand thee i n
legality of particular uses of force dlg hostilities(jus in bellg. Again, too often the two
inquiries are collapsed into one, such that concerns about particular inadentsch

12 prosecutor v. Sam Hinga NormaBase No. SCSR00414-AR72(E), Decision on Preliminary Motion Based on

Lack of Jurisdiction (Child Recruitment), at § 22, 31 May 2084e alsdChristopher Greenwoo&cope of

Application of Humanitarian Layin THE HANDBOOK OF INTERNATIONAL HUMANITARIAN LAwW 45,76 (Dieter Fleck

ed., 2d ed. 2008) (explaining that Aft]he obligatio
but to individualsandtonest at e actors such as a rebel faction or s

13 Christopher GeenwoodScope of Application of Humanitarian Laim THE HANDBOOK OF INTERNATIONAL
HUMANITARIAN LAw 37 (Dieter Fleck ed., 2d ed. 2008)

14 See, e.g.Report,Operation Cast Lead: 22 Days of Death and Destructiamnesty International (29 June 2009);
Repot of the Independent Fact Finding Committee on GhimaSafe PlacelLeague of Arab States (30 April 2009);
ReportRai n of Fire: |l srael 6s Unl atman RightsWatcl (MaraW2009).e Phosph

15 Cf. Final Report to the Prosecutor thye Committee Established to Review the NATO Bombing Campaign Against

the Feder al Republic of Yugosl avi a, 14 June 2000 (her e
osecut or 0) , httpFHwhbwiun.orgietydpresseedd/haw064300.Htni [ m] uch of the mater.i
to the OTP consisted of reports that civilians had been killed, often inviting the conclusion to be drawn that crimes had

er or e been c o olateralasialti@s to cikahs andrcollataralidarhage tdicivilian objects

n cur for a variety of reasons. 0) .

n ¢
e (

r
u
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may involve the decisions individual commanders or soldiers make in the midst of battle
0 prompt sweeping asgions about the legality of military operations as a whole. This
Paper treats these separate inquiries separately. SBttamdresses issues regarding the
resort to force, based on the broader contexh®fGaza Operation. Sectidhaddresses
issues regarding particular uses of force.
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IV. THE CONTEXT OF THE OPERATION
A. The Ongoing Armed Conflict with Hamas

36. Israel has been engaged in an ongoing armed conflict withablamd other Palestinian
terrorist organisations since the massive outbreak of armed terrorist violence and hostilities
in October 2000, what the Palestinians have termed\thfgsa Intifadah The terrorist
attacks against Israelis have included suididenbings in the heart of Israeli cities,
shooting attacks on vehicles, murders of families in their homes, and unrelenting rocket
and mortar fire on Israeli towns and villagesall told resulting in the deaths of more than
1,100 Israelis, the wounding tifousands more, and the terrorisation of millions.

37. Hamas has | aunched terrorist attacks on 1Is
in order to achieve its strategic godlso disrupt negotiations between Israel and the
Palestinian Authority ando prevent a peaceful resolution of the conflict in the Middle
East. Hamas has sought to paralyse normal civilian life. By murdering Israelis and
threatening civilian communities in Israel. Hamas has pushed its agenda as expressed in
its founding Chasdr, namely, to destroy and inflict terror upon civilian communities in
Israel, and Hamas has sought to promote its-temg political agenda, as stated in its
Charter, to exterminate the State of Israel and establish a Muslim state over all the territory
of histori*dhePdlaenatsi Chadter begins by decl

continue to exist unti/l | sl am wi pe-salledt out
peacef ul solutions and i nt e rontradici thenigdamic c on f «
Resi stance Movementos ideological position
the Palestinian problem except Jihad . . . the international initiatives, suggestions and

conferences, they are an empty waste of time, andlcamp e n 8 rAsdat calsefor 0

the killing of Jews because they are J&vk other words, Hamas does not acknowledge

the right of Israel to exist, nor any role for diplomacy, either direct or indirect. Its Charter
espouses a militantly arSemiticwor I d vi ew, stating that A[n
in the world without [the Jews] behind the

38. Hamas has chosen, in particular, to launch extensive and almost incessant rocket and
mortar attacks against civiian commuegi in Southern Israel. For the eight years

8 TheHamas Charter is available at
http://www.terrorisminfo.org.il/malam_multimedia/English/eng_n/pdf/hamas_charter.pdf

"Hamas Charter, art. 13. The Oxford English Dictionar)
Muslims againstinbelievers in Islam, inculcated asaduwy bt he Kor an and tradition. 0

8 Hamas Charter, art. 7.
¥ Hamas Charter, art. 22.
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39.

40.

41.

preceding the Gaza Operation at issue in this Paper, Hamas and other terrorist
organi sations (such as APal estinian |l sl a
Commi tteeso) | aunched motaraound$feom thd QazadSkip r o c
at the towns in Southern Israel. The daily attacks began in 2000 and have continued since
that time with only brief respites in the violence.

In August 2005 Israel withdrew from the Gaza Strip, terminating its civilian alitny

presence there. Hamas exploited this disengagement to promote its terrorist agenda and
publicly endorsed terrorism as the preferred tool for achieving its political goals. For
instance, on 30 March 2007 Hamas spokesman Ismail Radwan issued aocallii | i ber a
Palestined by attacking and killing® Jews r

In June 2007 Hamas executed a violent and bloodyu p id &h® tGaza Strip,
persecuting some of the leaders and members of Fatah and the legitatesiénian

Aut hority, neutralising the Palestinian Au
up a radical Muslim entity in its place.
not to the election of 2006, but to tbeup The new entityaided and abetted by Iran and

Syria, wages an ongoing terrorist campaign against Israel, and operates separately and in
defiance of the legitimate Palestinian Authority in the West Bank. Hamas has fortified the
Gaza Strip as a launching pad for terroastacks against residential communities in
Southern Israel.

B Hamasod I ncreasing Attacks on |

Foll owing Hamaso6 violent takeover of the G
and mortar attacks on Israel increased dramaticaltly20D8 alone, nearly 3,000 rockets

and mortars were freddespi t e the six r el atTahadiydy? cal m
which Hamas and other terrorist organisations used to rearm and prepare for the next round
of hostilities. On 19 December 2008aidas unilaterally terminated the lull and resumed

the use of the Gaza Strip as a launching pad for terrorist activities. Consequently, Israeli
civilians, confronted with daily attacks on their homes, schools, kindergartens, shops,

% Seelntelligence and Terrorism Information Centelamas spokesman Ismail Radwan delivered a-filkee
s e r molh April 2007, available dtttp://www.terrorism
info.org.il/malam_multimedia/English/eng_n/html/hamas_e_sermon.htm

% seelntelligence and Terrorism Information Center, Summary of Rocket Fire and Mortar S8, 1 January
2009, available dtttp://www.terrorisminfo.org.il/malam_multimedia/English/eng_n/pdf/ipc_e007.pdf

#20n 17 June 2008, after several morahidirect contacts between Israel and Hamas through Egyptian mediators,

Egypt and Hamas individually announced that a lull arrangement had been reached between Israel and the Palestinians
in the Gaza Strip. The lull arrangement was based on unwrittesrstaddings and called for the cessation of the

fighting in the Gaza Strip.
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clinics, factories andther civilian infrastructure, raced to bomb shelters several times a
day and lived in constant fear of where the next rockets would hit.

42. Responding to the ongoing threat of rocket and mortar attacks on civilian communities in
Southern Israel, Israeli wdrities took a variety of measures to protect its citizens and to
reduce the risk to civilians, with special attention being given to sensitive facilities, such as
educational institutions and hospitals. These efforts included the establishment of public
shelters and fortification of public institutions, as well as the instruction of the population
in risk how to act in times of emergency.

43, In light of the growing number of rocket attacks in the latter part of 2008, the Israel
Government and the Home RtoCommand stepped up the efforts to protect Israeli
citizens living within range of rocket fire. On 7 December 2008, the Government decided
to approve a special budget to fortify existing shelters in localities within a 4.5 kilometre
range of the Gaza baer at a cost of 327 million NIS (83 million U.S. Dollars). This
project was carried out with the cooperation of various government agencies, including the
Ministry of the Interior and the Ministry of Construction and Housing, which provided
expedited pamits to allow local municipalities to execute the decisfon.

44.  Furthermore, the Home Front Command distributed informational booklets to all homes
within rocket range. These booklets included emergency contact numbers, updated
instructions on howtochoosend bui |l d a fisafe spaceo withi
instructions on behaviour during rocket and mortar attacks. Civilians were instructed
regarding behaviour in a variety of situations, including while driving, while at home and
while in an operspace. Depending on their distance from Gaza, citizens were advised
regarding the amount of time available to seek shelter from the moment a siren sounded.
Road signs were posted along roads within rocket range, advertising a designated radio
station whch broadcast the siren in the event of rocket fire. Signs clearly marking the
nearest shelter were posted in all public spaces, including supermarkets, shopping malls,
educational facilities, government buildings and hospitals.

45.  To ensure accessibilitp tthis information by all the citizens under the threat of rocket and
mortar attacks, the Home Front Command provided detailed instructions online in Hebrew,
Ar abi c, Engl i sh, Russi an, Amhari c, French

% Based on information currently available, Israel's investment in shielding and protecting schools and civilians'
houses between the years 2008011 will amount to approximatell, 798 million NIS ($461 million). In 2008 alone,

260.5 million NIS ($66.79 million) were invested in such shielding, while 630 million NIS ($161.5 million) were
further allocated for civilian shielding projects during 2009, 277 million NIS ($71 milliaming 2010 and 200
million NIS ($51.3 million) during 2011.

-16-
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Behaveina@s sam Rocket or Mortar Attacko were
languages! During the operation in Gaza, the Home Front Command also published
detailed daily instructions regarding the necessary precautions. Civilians were discouraged
from gattering outside and encouraged to always stay close to a fortified shelter. Schools
that did not have adequate shelters and facilities were shut down for the duration of the
campaign.

46. The Home Front Command used the most sophisticated equipment to detecntthing
of rockets and sounded air raid sirens whenever a rocket launch was detected. These sirens
could, at most, provide advance notice seconds before a rocket struck, and had no way of
providing advance warning when a mortar was launched. Nelesshavere it not for
such warnings, as well as the use of other measures discussed above, the human casualties
from Hamasd bombardment undoubtedly woul d
many people and buildings have survived by pure chance.niiimber of such close calls
is enormous. As of July 200Beforethe escalation that led to the Gaza Operation, nearly
92 percent of the residents of Sderot (a city of nearly 20,000 persons) had heard or seen a
rocket land nearby, 56 percent had shragaklon their homes, and 65 percent knew
someone who had been injuréd.

47. During these eight years of fire, the impact on the Israeli population of the daily barrage of
rockets was debilitating. The tactiecs ar
documented an entire generation of children traumatised by the terror of rocket strikes and
the helplessness of adults to ensure their safdthamas increased the terror engendered
by its attacks by timing them to coincide with the time when childrem we their way to
school in the morning or were returning in the afternoon.

48. Hamasod6 attacks inflicted deat*Horcedibusinassey and
to close and terrorised tens of thousands of residents into abandoning their homes.
Statstics do not capture the full impact of these terrorist 4cts.

2 The video isavailable ahttp://www.oref.org.il/315en/PAKAR.aspx

BToni O6 Middte Edst Deadly Divide: Children of ConflicEheGuardian, 15 July 2008, available at
http://www.gquardian.co.uk/world/2008/jul/15/israelandthepalestinians.middleeast

% According to one study of the psycholodica e f f ect s on the residents of Sderot
most, with 74% experiencing extreme fear¥Giefusing to talk or visit places that remind them of an attack, and 57%
enduring nightmares addhd other sleep difficulties. o

%" Basedon information currently available, due to the incessant deliberate rocket and mortar attacks on Southern
Israel, between 2006 and July 2009, approximately 13,000 compensation claims due to property damage were
submitted to the Israel Tax Authority, angpaoximately 410 million NIS ($105 million) was granted, of which
approximately 290 million NIS ($74.3 million) was a direct result of the Gaza Operation. It is estimated that the
damages will amount to approximately 500 million NIS ($128.2 million). Agliect damage caused to buildings or
[FOOTNOTE CONTINED ON NEXT PAGE
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49,

50.

Over time, Hamas extended the range of the rocket fire, by late 2008 reaching as far as
some of | srael 6s | argest <cities, i ncl udi ng¢
Ashdod (witha popul ation of 210, 000) and Beoder
185,000) andthreatening one million Israeli civilian® almost 15 percent of the Israeli
populationd as well as Israeli strategic installations, such as major electricity and gas
storag facilities. Hamas frequently fired rockets towards these installations, even though
some of these facilities served the Palestinian population in Gaza. The following map

il lTustrates the increasing r-mpoges upmb mapa mas o
of Southern Israel identifying some of the major population centres exposed to such
attacks.

13 km—maximum operative selfFmanufacture range
18 m—masmum selfmanufaciure range

20.4 km—standard 1 22-mm rockets (Grad)
Standard 122-mm Grad rockets with & ranoe of
dAppnsirlely 40 ki

| |

3 More than 200 Israeli cities and towns are within range of Hamas rockets
from Gaza

These rocket attacks were intended to reach strategic sites, stheh Ashdod port and
power stations in Ashkelon and Ashdod, a direct hit on which would cause substantial

[F OOTNOTE CONTINUED FABM PREVIOUS PAG]E

property as a result of a rocket or mortar attacks, 2,400 claims, amounting to a total of approximately 31 million NIS
($7.95 million) were submitted in 2008, in addition to 2,300 additional claims between Janudnya2@09, of

which a total of approximately 25 million NIS ($6.4 million) was granted thus far.

% Reports from NGOs and the press have confirmed the physical and mental toll taken on Israeli civilians, from

attacks that were deliberately directed atdivdian population.See, e.gPersonal Stories, Natal: Israel Trauma
Center for Victims of Terror and War, availablehétp://natal.org.il/English/?CategorylD=260
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harm. Hospitals within target range included the Barzilai Medical Center in Ashkelon

(with capacity of 500 hospitalisation beds) and the Soroka biiyeMedical Center in

Beber Sheva (with a capacity of 1,000 hos
within the 40k i | omet re rocket range of Hamasd mol
BenGuri on University i n Be®® and Sevezal acaddmicl mo s
colleges. One of these collegés Sapir Academic College (with more than 8,000
students) has been regularly targeted by Hamas, and on 27 February 2008, a Qassam
rocket killed an Israeli citizen in the college compound. Therelsoe2e200 primary and
secondary schools within the range of the rockets. These institutions include 1,701
kindergartens (with 52,226 children) and 499 schools (with 196,466 children). There are a
total of 248,692 students within rocket range.

51 Had the mslaught of rocket attacks continued unabated, it was only a matter of time before
a direct hit on a school, hospital or other public facility would have caused extensive loss
of life. It was inevitable that civilian casualties, economic loss and thelbirepact of
these terrorist assaults would have mounted.

52. To stop the attacks, Israel exhausted a variety ofmititary options before launching air
and later ground operations against Hamas in December 2008 and January 2009. In the
eight yearspreceig | srael 6s decision to | aunch the
letters to the Secretary General of the United Nations and the President of the Security
Council, describing the Qassam rocket shelling of Israeli town and cities and suicide
attackson Israeli civilians? Israel sent similar letters to the Uned&ecretary General for

N
©

See, e.glettersof 30t ober 2000 ( U. N. Doc. S/ 2000/937 A A/ 55/ 441)
Al 55/ 460) , 11 October 2000 (U.N. Doc. S/2000/980 A A/ 5!
October 2000 (U.N. Doc. S/2000/M00Dod. AB530608)06%2 AoAii
November 2000 (U.N. Doc. S/2000/1108 A A/ 55/634), 22 N
December 2000 (U.N. Doc. S/2000/1252 A A/55/719), 1 Jal
2001 (U.N. Doc. S/2001/2 A A/ 55/725), 23 January 2001 (
Doc. S/2001/81 A A/ 55/748), 2 February 2001 (U. N. Doc.
S/ 2001/125 A A/ 55/(7U07.7N., Dlo3c .F eS/r2u0a0rly/ 123020 1A A/ 55/ 781), 14
S/ 2001/137 A A/ 55/787), 2 March 2001 (U.N. Doc. S/2001,
A/ 55/821), 7 March 2001 (U.N. Doc. S/S2®W10/1VR74 M M/ 55/ 8;
March 2001 (U.N. Doc. S/2001/244 A A/ 55/842), 26 March
(U.N. Doc. S/2001/280 A A/ 55/860), 29 March 2001 (U.N.
S/ 200 1A/35654/ 9%01), 23 April 2001 (U.N. Doc. S/2001/396 A
A/l 55/ 924), 9 May 2001 (U.N. Doc. S/2001/459 A A/ 56/ 69)
2001 (U.N. Doc. S/2001/(®0o®N.ADAKL56/S7820012%52Ma 2065/ 80)
S/ 2001/540 A A/56/81), 4 June 2001 (U.N. Doc. S/ 2001/ 5"
A/ 56/ 91), 13 June 2001 (U.N. Doc. S/2001AN%RAH, 1%June/ 56/ 92
2001 (U.N. Doc. S/2001/611 A A/56/98), 21 June 2001 (U.
s/ 2001/656 A A/56/131), 3 July 2001 (U.N. Doc. S/ 2001/
A/56/184),17Jul2 001 (U. N. Doc. S/2001/706 A A/ 56/201), 26 Jul
July 2001 (U.N. Doc. S/2001/743 A A/ 56/225), 6 August .
(U.N. Doc. S/ 2001/ 770 A Ad56%3R2Z®Q1/ B7AuluAsit5@/0D80) ,U. N
S/ 2001/780 A A/ 56/286), 14 August 2001 (U.N. Doc. S/ 20
A A/ 56/324), 30 August 2001 (U.N. Doc. §/22000011//884304 AA A/ !

—

FOOTNOTE CONTINED ON NEXT PAGE

R
©



THE OPERATION IN GAZA: FACTUAL AND LEGAL ASPECTS

Lol ~R ded << Toum . aAn._Cala .

GE

S
S

<

[FOOTNOTE CONTINUED F&M PREVIOUS P.

Al'56/331),

<

[ce}
n
[c0}
~
—
o
o
N

~

n

o
(]
(@]

P
o
—
o

o
N

S
o
!
S
o
-
o
o

10

QO R  © 2 oy e TE o, ST T~ )}}}‘\9 AA\A'A |||||| J‘&'l ‘‘‘‘
< OoD— . oCNN—w NNNNP©O  .bLN owov _cNoOOoO
o— D Ng—~<L< _QZow_~_DO > T N—w— W NGz NN N Ng N ——0ow©oAN

<L  ©
% — .M O — - S~~~ NS -
/Ay

n .Loo0o - .BDB_c S%5VCS nw_ovo

. .om000 .~~8_0o~3? —~®O gco - . .0 _
.ooo0 00N 0PN Qun° .ox<Sn . . soPoom< s
vooO_ . o“ammx_ Po . ogo@n 2 o)
c00 < .§ .O0N~BowcoTol<® .ojomw .J00wfl £
D .N@N//OO/23D.WND5D28N2Qﬂssm
. w
N

10

/
S
S
5

10
o
—“%-o o 0, <Cwmd._-Pol8 0>
N Yoordo | < < a~om>0o=n
o5 -wonon, . .4 tH<e <<an<cn®
©o_~8n o _ogwoo AN /MM 05
~50%8 L. _ogQuat<goo o<n e
N poo« Lo Z

tober
A A/ 56/

"JowE L0 0,089~ o
o <%ovowro —N N_NON P POy L 2 2. QM N - N -2 .98m

© N = ~ <L . o o N9
©p~00EvE_ .gjno e o~ o8 D ~p_BZ - D3D2zwLXN @ ,Z.Q7)U.N.$,U z ~ -5
N o<EvoovgZooo~avs 0ol L ©2ZO0 Dog— S-D_O~~"ZNd_Z Zo~— . Z .03
~ wwo>Eoo .goanP@oZano~0Ob~ Co .FDOoa § UAA@i!SQW.M/S D .@» D3Zom:
n_~dN>o000gdaa~Ynwor 00N QSZQOMU&( NNNN— MNe OM U$474UKU@25
<7 oZo0ANe—" NP0 8D0° .HRoo®dr T angodo <o .~ —Co_oc —g®o

N . (@ w
Cz o . @u /OBM(260N®9O//M sno_o8om RICZm— Yowo g W-o wRo__5
©

CHAﬂ 0O~ SN g Canw /52.@/226&200022@2021& O~ "moNLANYOoWLw _oN o Wof
o NOoN 2”0D.C5/ﬂ928//U26 05300020 W 067m5U05 o B—— ocgo .1 NO@G © 8
DMBQ M gooooTONEGHO AS(BSeO/WOZZ or €A~ TN—N— ODSAeO&OC/y ado L
54®,- ,wZOODA o O . N cVNa’n oo P - << ZM n2820A|U %OCA
./9@)),)m [aYa) & N o<CT N AUM ~ 00000 >Cn&E o0 > . L3>3 £ 0O 57 ogpNo
Z4~B~~0g> Loau~ 0 Lo . mV<d 0o EEE.,Co 0 <“_Zo0 D@ > <Lm "o 0O<
AMHA®ON~NS - . .2 oNwcOw o o< SnssofovoovoasNoxkoo . "0 0w sMr.

o
UAOBSBGG&aNN.5D57C <Rw~o 4.5muggtevch/257205UbwD18u aNSSMOM
/27040( 229ku.710t@
ZCd
Oe
D

[o0]

Doc

- OLw—"©ea5 . .09% Now. .d Ot ~doss50go0oooc? —olt

N T OO—©O©A DD . ®Z— > © °P~_s<<0gzZzZz0oac N2 _>00 . .~ SD>cDm
A =L O B /N26M.2Na.5,D/MA & -~ 8O~c /MC%N4,AMa(/,
O ——W— g aY o DosSZ ~ A or~m mod © .81wS .w°08 o~ Z0 1~
o
~

8

oL ~< A NNoCPDone_od L NO_Oa~daNdAdN—d© 9 o8 zo3 oDon~Oo o<

20017/ 9

Septe

.o < o~0cooP_a<a amHDdo~Zo = D02A6.0Q92(233Q9005

voLL Lodooa™N N—O® —Ooo_ N~ .. ....... 0% DN ~0 jHoN® e oN
— O - <L B NN ~ N N ..OSQ - 2/U/0A))))m,)))) ) NL e > -~y AN — -~ -~ O
o O-dm—H ol . >N o ~0 B a0~ owadmaoanna~Z | ~ 0l <o o ~~. V% aa—an
o ONMNMNDG ~ 2> o .ot .BooWnw m123679139.N.543 wZaO.SOD)I [To I ToNeo R o
E, -O0OMabY @ Nnoow oNoo Y Soovvrnuwooo> .o0oco .Losno~D~r . Tot 0O .
O ZNAdAddA_~c© 5 © 028h0A92.AOC&ll//@////(UO380CM8n o<omo - 0oL, MO cC o
t..///l/A7uur0hD//CD|/ 0 Cowawa NN ~NNNN~N O NO T @O _—_©ao —~——=350
oL, DNAA~ —ccoPo woo <o >oLVNOnvowvKUVVLL® o™~ D%?JC ASQ/ADA&OOOJD
05— COoOHO<LO @BV = .OOEC .= cO O ————u—CPm .0 > N - . OO LA © © ©

L0000 WPPUL_GBZo0_SZ&8_.S 0% o0 <IIIII<ILCP0Z0_ 08 . F_OTBZW—" 10O O .

T ON N O N L — 25 <« o< NEZa<< No .AN<Z2Zo<<mE . oL dZ2dCILLLAZ
020 0——NeNL<NOON D 0Dm NZOZ . LT L LT D . o < .< .
ngdoounn—n- 221%4(SA2(/A2./JUSAA > CNLCO DT N e o<L<L ,U/%AAA,U
mz N N I3\ N« OIFTITITODVO = > Ne—m ~ < L ~—LO —~—
S

ba
(@}
.o .O - - .,m ~-N .+ -NO ..(01 oor~mANO0OT Bl m .~ OMAN -SJSONMN~M N~ ONOOMN~O

o (@]
~L0 .oovoANN~NAMS OMNOOMOONTONNOO 00O AddddddCE SO 0ONOONNOAONONMNANONDO©ONMO

0

b

NOLAOANNNMNT 2O O Od -MOMON OO T HLOOL — 0L M©
O

M < O— O ONN~MNoO D N NANOOUNTBAN NNNNNNNNNAO MmoNNMmoo~ NETLoONNLLLLOON

@ .. . 0///M/h.0/| o-n .OOOOOOOOOth.O/ onN—Cc O0oO0ow [cYoloYolo)
OO OHAZZ .2 .000ON©O©OUZ00W.. .0 D sZoc0c0c0c000008UL0ZOND .O_DO .O00—LV .00000 ®
0I0o . .Z .oawwwlBe .Ab-oaw >0l .ANNANNNANNAY & . abcoaNdb s oaNNNL S ONNNNN C

%) %) N~

CLON 2 ONICILLILS N CLANLS AL —NNNNNNNNNILTAS CNLHANLISANNNLANNN NN -

0

/
)
t



THE OPERATION IN GAZA: FACTUAL AND LEGAL ASPECTS

Political Affairs and to the United Nations High Commissioner on Human Righitsthe

year 2008 alone, Israel sent 29 letters to the U.N. Secretariat, regardingréasimg toll

i n | srael of Hamas 6 rocket and mortar at
terrorism®

53.  These letters documented the escalation of rocket and mortar shell attacks launched from
the Gaza Strip and targeting the civilian population in Isent Israel. Seeking to preserve
the Tahadiya (lull) negotiated in June 2008 through Egyptian mediators, these letters
repeatedly affrmed sr ael 6 s d e sviolenesoldtianin the facd of gis ongoimg
and intensifying terrorist activity. Tlealso, however, referencéds r ael 6 s I nher e
defend itselfand its citizens from such armed attacks, and stated that Israel would not
indefinitely tolerate a situation where Israeli citizens became de facto hostages of a
terrorist organisationlsrael repeatedly notdatie persistence of terrorist attacks even after
its disengagement from the Gaza Strip

54. These letters were accompanied by numerous other diplomatic overtures, including
through intermediaries, as well as public statements of Isoffedials and appeals by
| srael 6s Ambassadors and representatives a
Counci | . They were a clear indication of
the escalating situation, but also to exhalistliplomatic channels prior to its realisation
that it was necessary to launch a widaging military operation in Gaza.

[FOOTNOTE CONTINUED FBM PREVIOUS PAGE
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A/61/1038), 12 Decetne r 2 N. Delc0./ 49/ 62)0,0 97
A/ES-10/407), 15 January 2008 (U.N. Doc. A/62/€E.12008/24) 4 February 2008 (U.N. Doc AI62/673
S/2008/72), 8 February 2008 (U.N. Doc. A/62/68&52008/86), 11 Fehbary 2008 (U.N. Doc. A/62/6885/2008/90),
27 February 2008 (U.N. Doc. A/62/71®/2008/132), 13 March 2008 (U.N. Doc. A/62/%35/2008/169), 27 March
2008 (U.N. Doc. A/62/770S/2008/209), 9 April 2008 (U.N. Doc. A/62/79B/2008/233), 18 April 2008J.N. Doc.
S/2008/261), 22 April 2008 (U.N. Doc. A/62/815/2008/269), 25 April 2008 (U.N. Doc. A/62/82&/2008/277), 9
May 2008 (U.N. Doc. A/62/839S/2008/311), 12 May 2008 (U.N. Doc. A/62/848/2008/316), 14 May 2008 (U.N.

Doc. A/62/843- S/2008328), 5 June 2008 (U.N. Doc. A/62/85%/2008/367), 24 June 2008 (U.N. Doc.
S/2008/420), 22 December 2008 (U.N. Doc. S/2008/807), 24 December 2008 (U.N. Doc. S/2008/814).

% See, e.gletters of 13 March 2008, 18 December 2008, 29 December 2008.

3 Seege.g. Letters of 15 January 2008 (U.N. Doc. A/62/6&/2008/24), 4 February 2008 (U.N. Doc. A/62/673
S/2008/72), 8 February 2008 (U.N. Doc. A/62/68&52008/86), 11 February 2008 (U.N. Doc. A/62/68&32008/90),
27 February 2008 (U.N. Doc. A/62/71&/2008/132), 13 March 2008 (U.N. Doc. A/62/735/2008/169), 27 March
2008 (U.N. Doc. A/62/770 S/2008/209), 9 April 2008 (U.N. Doc. A/62/795/2008/233), 18 April 2008 (U.N. Doc.
S/2008/261), 22 April 2008 (U.N. Doc. A/62/815/2008/269), 25 April @08 (U.N. Doc. A/62/820 S/2008/277), 9
May 2008 (U.N. Doc. A/62/839S/2008/311), 12 May 2008 (U.N. Doc. A/62/848/2008/316), 14 May 2008 (U.N.
Doc. A/62/843- S/2008/328), 5 June 2008 (U.N. Doc. A/62/85512008/367), 24 June 2008 (U.N. Doc.
S/2008420), 22 December 2008 (U.N. Doc. S/2008/807), 24 December 2008 (U.N. Doc. S/2008/814).
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THE OPERATION IN GAZA: FACTUAL AND LEGAL ASPECTS

55. In withdrawing from the Gaza Strip in 2005, Israel sought testalate the conflict, and
advance prospects for coexistence. Harhawever, rejected coexistence, proclaiming its
unyielding hostility to peace and its commitment to violence.

56. On 25 June 2006, Palestinians terrorists from Gaza attacked an Israeli army post on the
Israeli side of the southern Gaza Strip border aftessing into Israel through an
underground tunnel near the Kerem Shalom border crossing. During the attack the
terrorists killed two IDF soldiers, wounded four others and captured the Israeli soldier
Corporal Gilad Shalit. Since his abduction more tlnmed years ago, Shalit has been held
by Hamas incommunicado in an undisclosed location. Other than a single audio tape with
Shalit sending a message appealing for his release, no sign or indication regarding his
condition was conveyed by Hamas. Furtherlemothroughout this period, all
representatives, including the ICRC, have been denied any access té& Shafieals for
his release made by other prominent members of the international community have also
been rejected by Hamas.

57. In addition to its manyidp| omati c appeals to end Hamas?©®
several members of the international community in instituting economic sanctions against
Hamas, while at the same time endeavouring to supply the Palestinian population with
humanitarian reéf.** Canada, the European Union, and the United States all designated
Hamas as a terrorist organisation for purposes of sanctions, and Australia has so designated
Hamaso6 mil it a+DynaQassam Brigadeée | zz al

58. Neit her | sr ael @s nodits pleas toahe iinternationad commuonunity, nor
sanctions imposed by numerous States, were able to stop the rocket attacks.

32 News Releasd3aza: ICRC urges Hamas to allow captured Israeli soldier Gilad Shalit regular contact with his
family, ICRC, 18 June 2009, availablehdtp://www.icrc.org/web/eng/siteeng0.nsf/htmlall/palestigavs
180609?0opendocument

% For the legal analysis of these measuresJaber AlBassiouni v. The Prime Ministef Israel HCJ 9132/07 (30
January 2008).

34 SeeCurrently listed entities, Public Safety Canada, availabigtpt//www.publicsafety.gc.ca/prg/ns/le/eds.asp
(Canada); Anton La Guardiba mas i s added t o, Tldgaph, I?ISepterkberi2808, avaifabletae r r o r
http://www.telegraph.co.uk/news/worldneWwsddleeast/israel/1441311/Hamiasaddedto-EUs blacklistof-
terror.htmlandEU blacklists Hamas political winBC News, 11 September 2003, available at
http://news.bbc.co.uk/2/hi/middleast/3100518.str{the European Union); Country Reports on Terrorism 2005,
United States Department of State, April 2006, at 1#1132and 183, available at
http://www.state.gov/documentsfmnization/65462.pdindU.S. Welcomes European Union Designation of Hamas
as Terrorists United States Department of State, 6 September 2003, availitie: divww.america.gov/st/washfile
english/2003/September/20030906173844ynnedd0.1619074thenUnited States); and Listing of Terrorist
Organisations, Australian National Security, available
athttp://www.nationalsecurity.gov.au/agd/www/nationalsecurity.nsf/AllDocs/95FB057CA3DECF30CA256FABOO1F
7FBD?0OpenDocumerfustralia).
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59. Hamas obtained military supplies through a vast network of tunnels and clandestine arms
shipments from Iran and Syria. Dugirthis period in which Israel sought a diplomatic
solution, the terrorist organisations in the Gaza Strip, with Hamas at the forefront, worked
intensively to enlarge and upgrade their military capabilities and infrastrictireese
organisations abusedhd Tahadiyato smuggle in vast quantities of weapons through
tunnels running under the border with Eg¥pt.They accelerated and enhanced their
training, enlarged their underground network of tunnels used for smuggling and enabling
terrorist attacks, acquwd advanced weaponry, developed weapons of their own, and
increased the range and lethality of their rockets.

60. On Friday, 19 December 2008, Hamas unilaterally announced the end Bélthdiya
launching dozens of Qassam and loagerge Grad rockets againisraeli population
centres. On 24 December 2008, the U.N. Secré&agyn e r a | strongly conc
actions and warned of further harm to civilians if the attacks did not cease immetiately.
On that same day, 24 December 2008, thirty more rockets l@anched into Israél.
Hamaso actions forced the residents of Sou
that the attacks would abate and every indication they were intensifying. Some residents
with the means to do so fled their homestfor relative safety of locations further north.
Other civilians could not afford to leave, and led most of their daily life in underground
shelters. Schools were often closed, as were many workplaces.

61 Hamas persisted in launching its rockets and mootands at Israel. And, once the IDF
began the Gaza Operation, Hamas stepped up its bombardment of Israeli towns even
further, vowing that it would not stop shelling Israeli civilians. During this time alone,
Hamas hit 101 of the 200 Israeli towns andag#s in rocket range with a total of 617
rockets and 178 mortar shells. These included:

% Seelntelligence and Terrorism Informatidhe nt e r | Expl oitati on-Aonf21tAdgest 6 Lul | &6 b
2008,available ahttp://www.terrorisminfo.org.il/malam_multimedia/English/eng_n/pdf/lhamas_e003.pdf

% Seelntelligence and Terrorism Information Center, Weapsmsiggling tunnels in Gaza, 28 October 2008,

available ahttp://www.terrorisminfo.org.il/malam_multimedia/English/eng_n/pdf/ct e009.pdf

3" The SecretarGeneral of the Unité Nations issued the following statement on 24 December 2008:

The Secretargieneral is gravely concerned about the situation in Gaza and southern Israel and the potential for
further violence and civilian suffering if calm is not restored. He condemag'tobcket attacks on southern Israel
and calls on Hamas to ensure that rocket attacks from Gaza cease immediately.

SeeiNew Yor k, 24 -Satemennatiributabl® t6 tbe8Spokesperson for the Secfetargral on the
Situation in Gaza and soutlmer | s r a e | , Hitp:/Avwa unlorg/éppsesg/saidtats.asp?nid=3631

¥ Seelntelligence and Terrorism Information Center, Summary of Rocket Fire and Mortar Shelling in 2008, 1 January
2009, at9, available ahttp://www.terrorisminfo.org.il/malam_multimedia/English/eng_n/pdf/ipc_e007.pdf
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1 25 towns within 7 kilometres of the Gaza Strip borid@nost rockets in this range hit
t he town of Sder ot (19,400 residents)
Mefalsim.

1 44 towns within 720 kilometres of the Gaza Strip bordemost rockets in this range
hit the towns of Ashkelon (110,000 residents) and Netivot (26,100 residents).

1 32 towns more than 20 kilometres from the Gaza Strip bdraeost rockets in this
rage hit the towns of Beder Sheva (over
residentd the 8" largest city in the State of Israel).

1 Other major towns that suffered rockets attacks during the operation were Kiryat Gat
(47,900 residents), Rahat (43,3068idents), Yavne (32,300 residents), Ofakim (24,700
residents) and Kiryat Malachi (19,700 residents). Schools in the affected areas
remained closed through most of the Gaza Operation.

62.  On 27 December 2008, one of the longarge Grad rockets killed 5&arold Beber
Vaknin of Netivot® Two days later, two civilians going about their day were killed by
similar rockets? On 30 December 2008, a Hamas rocket landed in a kindergarten
classroom in Bebder Sheva, one afieshecausaiel 06 s
fell late in the day after the children had éftn total, during the Gaza Operation, close to
800 rockets and mortar rounds landed on Israeli territory, killing 4 civilians, injuring 182
others, and terrorising nearly a million civitig, both Jews and Arabs, who were forced to
flee beyond the range of the rockets or else to live their lives within the range of Hamas
rocket attacks.

63. Hamas attacks were often so indiscriminate that they even inflicted casualties on the
Palestinian populan. In the month of December 2008 alone, the following examples
were reported:

% SeePressReleaseVictims of Palestinian Violence and Terimn since September 2Q06rael Ministry of Foreign
Affairs, available ahttp://www.mfa.gov.il/MFA/Terrorism
+Obstacle+to+Peace/Palestinian+terror+since+2000/Victims+of+Palestinian+Violence+and+Terrorism+sinc.htm

01d.

“!|srael Ministry of Foreign Affairs Press ReleaBehind the Headlines: Hamas increases range of rocket3ire
December 2008, avalble at
http://www.mfa.gov.il/MFA/About+the+Ministry/Behind+the+Headlines/Hamas_increases_range_rocket -fire_31
Dec2008
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1 On 6 December 2008, four rockets fired at the Kerem Shalom crossing fell on the
Rafah Crossing with Egypt;

1 On 20 December 2008, two fay@arold Palestinian children in BeHanoun were
wounded by the explosion of a rocket that fell in the Gaza ‘Satrip;

1 On 24 December 2008, a rocket fell on the house of Imaxtiadli in the Tel al Hawa
district of Gaza City**

1 On 26 December 2008, an explosion in Beit Hanoun killed two, giged 5 and 13,
and wounded a Palestinian ni&n;

1T Between 27 and 31 December 2008, the fir
6.5 percent of the rockets fired by Hamas at Israel fell in the Gaza Strip.

64. None of these casualties can be attributedisraeli action. Instead, they serve to
demonstrate the wholly indiscriminate nat.
human lives, including the Palestinian population under their control.

65. Furthermore, rocket fire aimed at Israel also damaged Wuvhanitarian installations
inside Gaza. For instance, according to a U.N. investigation into damage to U.N. property
during the Gaza Operation:

Aln the case of the WPF Karni War ehouse
most serious damage sustained was adhugy a rocket fired by a

Palestinian faction, most likely Hamas, which was intended to strike in

| srael, but ®*which fell short. o

66. In sum, the rocket attacks launched by Hamas and other terrorist organisations from the
Gaza Strip against Israel inflictedlidberate and intimidating damage on both sides of the
Gaza border. Aside from the physical injuries and the deaths those attacks caused,

“2Intelligence and Terrorism Information Centdgmas Exploitation of Civilians as Human Shields, January 2009
196, available atttp://www.terrorisminfo.org.il/malam multimedia/English/eng_n/pdf/hamas_e028.pdf

“1d.

“1d.

*1d.

6 U.N. General Assembly,etter dated 4 May 2009 from the Secret@rgneral addressed to the President of the

Security Council : Summary by the Secret@sgneral of the report of the Unitecabbns Headquarters Board of

Inquiry into certainincidents in the Gaza Strip between 27 December 2008 and 19 Jaifl 20@9r e af t er A U. N.

Reporto), 15 MSRO0225@ & 89,avallabl@dt 8 5 5
http://www.unhcr.org/refworld/docid/4a292c8dd.html
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hundreds of thousands of Israeli civilians have been forced to live in a permanent state of
fear from a daily barragef rockets threatening their homes, schools and hospitals. While
Hamasdé6 rockets did not al ways hi't t heir [
objective of causing indiscriminate destruction, sparing nothing and no one within their
range.

C. Israelbs Right and Obligation to
Citizens from Attack

67. In these circumstances, there is no question that Israel was legally justified in resorting to
the use of force against Hamas. As explained above, this resort to force occurred in the
context of an ongoing armed conflict between a highly organised-avakd, and
determined group of terrorists and the State of Israel. The Gaza Operation was simply the
latest in a series of armed confrontations precipitated by the attacks perpettatad wi
distinction against all Israeli citizens by Hamas and its terrorist allies. In fact, over the
course of this conflict, Israel conducted a number of military operations in the West Bank
and the Gaza Strip, to halt terrorist attacks.

68. Even apartfromt he ei ght years of ongoing armed col
force both previously and during the Gaza
| sr ael and its citizens during 2008 tsi ndepce
citizens. All States have the inherent right to defend themselves against armed attacks.
This right is recognised by customary international law, and is further confirmed in Article
51 of the United Nations Chart&r.

69 A St at e 0 s -defencgelitendsdbéyond atthcks by other St&teEven before the
U.N. Charter, customary international law recognised the right efisédihce against nen

“U. N. Charter, art. 51 (confir ming -défenceeifan annfeeattackt r i ght
occurs against a Member of the United Nations, until the Security Chascaken measures necessary to maintain
international peace and securityo).

“8 See, e.gChristopher Greenwooderrorism: The Proper Law and the Proper Foruim79 INTERNATIONAL LAW

AND THE WAR ON TERROR353,355(Fred L. Borch & Paul S. Wilsoned2,003) (fANot hing in the t
hi story of the Charter suggests that O6armed attacko i s
jurisprudence of international tribunals since the adoption of the Charter espousedlssfiardistinction between

acts of states and acts of terrorist and other groups i
Franck,Terrorism and the Right of Selefense95AM.J.INT&LL. 839, 840 (2001) ¢dechat i ng
States should not be allowed to exercise the same right afefelice against ne®tate actors as they would have

against other Stategge alscChat ham House, f@APrinciples of I nternationa
De f e n c matianal Law Pregramme, ILP WP 05/01,at2s1B ( 2005) (hereafter fiChat ha
(conclusion by a group of prominent extpetrd sadtharts Ad tp rcd
such attacks are 8S8targeheshipg Bhd athwaackheg actors is

nonst at e a c tSeeralsdnstittit sleeDroft latgrnational, 10A resolution (Tenth Commission), Present

Problems of the Use of Armed Force in International L&elf Defnce, 27 October 2007.

1

-26-



THE OPERATION IN GAZA: FACTUAL AND LEGAL ASPECTS

State actors, such as armed groups launching attacks of significant scale arftl Stepe.

United Nations 8curity Council invoked the right of sefiefence in the wake of the
September 11 attacks on the United States, calling upon the international community to
combat such terrorism perpetrated by +8iate actors’. When organised groups rather

than standiner mi es | aunch attacks against -a St at
defence i f fAsuch an operation, because of
as an armed attack rather than as a mere frontier incident had it been carried gutdby re
armed Torces. 0

700 There is no question that |Israel faced an
international law or Article 51 of the U.N. Charter, and has the right to use force against
Hamas in selflefence?

71 | srael 6s o v e r aghinst Hamsae duonfy thd Gaza ©peration was also
proportional to the threat posed by Hamas.
to limit itself to actions that merely repel an attack; a state may use force-defaite to
remove a continum t hr eat t o * fUoderuhe eustsmany international &aw
principle of proportionality, a state may use defensive measures necessary to avert on
going attacks or preserve security against further similar attadikds assessment focuses
onhéatscal e of t Bpotspdtificlineidemtgoétargeting.o n, 0

49 See, e.gl.etter from Daniel Webster to Lord Ashburton (6 August 18d@hted in2 John Bassett Moor@,
DIGEST OFINTERNATIONAL LAW 412 (1906) (providing guidelines for customary international law on the use of force
in selfdefence, in the context of defence against a8tate actor).

®United Nations Security Council Resolution 1368 (12
individual or collective sell e f e nc e in connecti on oandsteburithdalseddbyat s t o
terrorist actso) d Nations Security Council R
terrorism const.i t h r eraaffirmingtheiinhereatrighteot individala |  p
ence ed by

[

S0

u

ﬁe—rc_
oS,

es ol
eac:
Uni

own -~ _
Q—o

: i
t [ r

or collective seld e f as c the Charter of t he

(emphasis added).

*1 Bruno Simma;THE CHARTER OF THEUNITED NATIONS: A COMMENTARY, vol. |, at 800 (3d ed. 2002).

*2n its advisory opinioron theLegal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory (Advisory Opinion, I.C.J. reports 2004, at 136), the International Court of Justice, aspseetixit,and

without any persuasive rationale, that the attdmlesched by Palestinian terrorist organisations against Israel could
not qualify as an armed attack under Article 51 of the U.N. Charter. This unsubstantiated assertion in the Advisory
Opinion has met with widespread criticism from academic commentatdiadeed from other judges of the court.
Seeseparate opinion of Judge Higgins,1&t( 33); declaration of Judge Buergenthal, at 242 (Y 6); separate opinion of
Judge Kooijmans, at 22230 ( 35)see als® . D. Mu rDefange anditte ésiadli WalHvisory Opinion: An

Ipse Dixitf r om t he | CJ 2630099 AJIL 62 62

%3 Sean MurphyPRINCIPLES OFINTERNATIONAL LAW 447 (2006).

** Rosalyn HigginsPROBLEMS AND PROCESS INTERNATIONAL LAW AND How WE USEIT, at 232 (1995) (stating the
proportionalityd mi | i tary action fAcannot beé itihastorbe inaetatiomto the o a
overall |l egiti mat e obj eset alseChatharo House Rrihdipteg at 10hJadgeaCGhristopher s
Greenwood has confirmed that thevldoesnotmandat e t hat At he de g-deéeece mustbd or
no greater than that wused in the original armed att
80 (2006) . The | ate Judge tRwuldee mistakeh g.o. tolthink teatvtheseemusivibeo t e t
proportionality between the conduct constituting the armed attack and the opposing conduct. The action needed to
[FOOTNOTE CONTINED ON NEXT PAGE
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72,

73.

74.

75.

In conclusion, the Gaza Operation was justified as an act efisihce in response to
Hamasod6 escalating rocket and mortar attac
| s rsaight t@ use force against Hamas was triggered years ago, when Palestinian terrorist
organisations, including Hamas, initiated the armed conflict which is still ongoing. The
current operation was another regrettable stage in this conflict.

D. Ha ma s 6aryMiadabilities in Gaza

Hamaso military capabilities necessarily d
stop Hamaso6 attacks, and they explained th
week operation in Gaza.

Since violentlys ei zi ng power in the Gaza Strip, Ha
through a Apolitical bureauo which in turn
Din al-Qassam Brigades, and the internal security forces. The Hamas leadership has
accelerged the military buildup of both these armed forces in preparation for a military
confrontation with the IDF. As of December 2008, there were more than 20,000 armed
operatives, directly subordinate to the Hamas military wing or designated to be imtegrate

into its forces during an emergency. In addition to Hamas, Israel faced a sizeable military
force of several thousand operatives from terrorist organisations such as the Palestinian
Islamic Jihad, the Popular Resistance Committees, Fatly#d MartyrsBrigades groups

and the Army of Islam.

Hamas has organised its forces into samtiitary formations throughout the Gaza Strip

and deployed them in territorial brigades and designated units. Each territorial brigade has
more than 1,000 operatives dividedo battalions. They regularly conduct laigeale

training operations in the Gaza Strip and also train in Iran and Syria. These forces have
received advanced weaponry, upgraded rockets and advancédn&niveapons. They
prepared for attacks to be omied against the IDF, including any attempt by Israel to quell

the rocket attacks, by constructing underground systems for fighting and concealment
throughout the Gaza Strip, devel oping powe
and placing them on arear locations where IDF activities were anticipated.

[F OOTNOTE CONTINUED F&M PREVIOUS PAG]E

halt and repulse the attack may well have to assume dimensions disproportionate tofthose he at t(lddc k s uf
(quoting Judge Ago).

%5 Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of Amé@daRep. 2003, 1 77.

%% For a detailed account of Hamas military capabilities and buikkgintelligence and Termism Information
CenterHamas® mil i tary b uApil 2008pavdilable #thttp#ww@demraaisreSt r i p
info.org.il/malam_multimedia/English/eng/pdf/hamas_080408.pdf
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76. Hamas continued to expand the vast underground network of tunnels running through the
Gaza Strip, not only to serve as smuggling routes, but also to facilitate attacks on IDF
forces operating in the @a Strip. The tunnels were also designed to neutralise some of
the | DFO6s capability to damage the Hamas
armed forces an operational shield during prolonged, extensive fighting. Additionally,
Hamas designated tnels for terrorist attacks against IDF posts and villages near the
border fence. It dug others as bait for IDF forces. In an interview wHHakht on 17
December 2007, Abu Obei da, -Dinh d-®assp Brigalesma n f

said:
A Ou r ncd pldneés based, to a great extent, on rockets which have not
yet been used and on a network of ditches and tunnels dug under a large
area of the [Gaza] Strip. The [Israeli] army will be surprised when it sees
fighters coming up out of the ground andgaging it with unexpected
equi pment and weaponséo
77. Hamasdé military capabilities in 2008 inclu
forces. The armed forces in the militagyrorist wing (the Izz aDin al-Qassam Brigades)
included morethan 5, 000 operati ves, a c c®dmrticeievegt oft 0 Ha

an escalation in the conflict with Israel, Hamas designated the internal security forces to
join the armed resistance against the IDF. In the initial stages, they were to provide
primaiily logistical and intelligence support. In broader and lengthier hostilities, such as
occurred between December 2008 and January 2009, the internal security forces were to
supplement the fighting units of the 1zzRih alQassam Brigades and confrong tfDF,

even at the expense of weakening their capabilities to deal with internal security matters.
Many Hamas operatives played a dual toygoining both the internal security forces and

the Izz alDin al-Qassam Brigad€s.

78. I n December 2 0d SecuritHfarcesisciuded moreahan 13,000 operatives,
many of them also members of the 1zzDah al-Qassam Brigades, as detailed further
bel ow. These forces are divided into fiwv

Executive Force, which aldacludes the elite unit, the Rapid Intervention Force, and the

571d.

*Marie ColvinnHa mas Wages | r an 6 sThePLonoon Bundfitg Fimes, 8 Mdrch 0A8s dvailable at
http://www.timesonline.co.ukdl/news/world/middle east/article3512014.éaporting interview with a senior
Hamas terrorist operative, who stated that the k2ialal-Qassam Brigades had 15,08feratives).

%9 For detailed analysis, see Intelligence and Terrorism Information IC&tdanting evidence indicates that during
Operation Cast Lead (and in ordinary times) members of
operatives i n H2marsh®00% availalledatipy/wwawiterrarism
info.org.il/malam_multimedia/English/eng_n/html/hamas_e067.t18ee alsdegal analysis at V.C(3)(b).
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Naval Police); the Internal Security Service; the Security and Protection Force; the
National Security and the Civil Defence Service.

799 The core of Hamasd interonawhiscehc uirn t0d & ricre
than 6,000 members armed with Kalashnikov od®/assault rifles, hand grenades and
antitank weapons. The Naval Police included hundreds of operatives carrying light arms
and various IEDs and was involved in shooting atelsiavy patrol boats. The Internal
Security Service, also numbering in the hundreds of operatives, was responsible for
dealing with suspected collaborators, gathering information on individuals suspected of
antrHamas activities, torturing and interrogmfidetainees. The Security and Protection
Force was responsible for guarding important Hamas individuals and institutions, while the
National Security Service, with a membership of several hundred, was deployed mainly
along the Philadelphi rolttand respnsible for border security and control of smuggling.

80. These various forces were heavily armed. Before the Gaza Operation began in December
2008, Hamas had amassed substantial stockpiles of weapons and munitions, most
smuggled into Gaza through tunnels enthe border with Egypt and some independently
produced or obtained after Hamas took over the security forces of the Palestinian Authority
in June 2007. Hamas weapons capabilities included foreign manufactured rockets (122mm
artillery rockets with the rege of 20km [Grad] and 40 km); locally made rockets (Qassam
series); mortars, both imported and locally made:-tamk weapons; locally manufactured
IEDs; foreign manufactured mines; machine guns, automatic riflesaiacrtaft weapons;
night vision eguyiment; listening equipment for intelligence gathering; advanced
communications equipment; and huge quantities of ammunition.

81.  The extent of this arms butdp by Hamas is indisputable. Hamas itself has displayed its
weaponry on television and the Internencluding (for example) the following
photographs of antircraft weaponry:

% philadelphi is the term commonly used to describe the securityatmrtg the border between Gaza and Egypt.
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3 Anti-aircraft weapons in the hands of Hamas. Left: Picture posted by the Izz
al-Dinal-Qassam Brigadesd information department
December 2007); Right: Image of an anti-aircraft machine gun in the hands
of a Hamas operative (Source: Al-Agsa TV, 24 December 2007)

PA weapons seized by Hamas: 14.5mm anti-aircraft machine guns (Source:
Al-Agsa TV, 24 December 2007)

3

3 Left: Photo of 14.5mm anti-aircraft machinegun, posted by the 1zz al-Din al-
Qassam Brigades on YouTube (11 January 2008); Right: 14.5mm anti-
aircraft machinegun hidden under a green net (Source: Al-Agsa TV, 24
December 2007)

82 Hamas6 mi lup tracially indreased tte urgency of Israattion to stop the
attacks.
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E. Stages of the Operation

83.  On 27 December 2008, after exhausting other alternatives and after issuing warnings that
Israel would attack if the rocket and mortar assault from Gaza did not stop, the IDF
launched a military operatioagainst Hamas and other terrorist organisations in the Gaza
Strip. The Operation was limited to what the IDF believed necessary to accomplish its
objectives: to stop the bombardment of Israeli civilians by destroying and damaging the
mortar and rockeslunching apparatus and its supporting infrastructure, and to improve the
safety and security of Southern Israel and its residents by reducing the ability of Hamas
and other terrorist organisations in Gaza to carry out future affadikee Gaza Operation
did not aim to reestablish an Israeli presence in the Gaza Strip.

84. The Gaza Operation commenced with aerial operations on 27 December 2008. These
focused on Hamas terrorist infrastructure, as well as rocket and mortar launching units.
The Israel Air Forcd il AF0) targeted military objecti\
which Hamas planned and initiated operations against Israel, command posts, training
camps and weapons stores used in the planning, preparation, guidance and execution of
terrorist attaks. In carrying out its strikes, IAF used sophisticated precision weapons to
mi ni mise the harm to civilians, given Hama
populated areas. As described further in Sectid@(4) below, the extensive precautions
adopted by Israel to protect civilians during this conflicbften at the expense of military
advantage and at the risk of Israeli soldiérssought to meet the most demanding
standards of modern militagperations.

85.  On 3 January 2009, one week into the Gaza Operation and facing the continued rocket and
mortar attacks on Israeli civilians, the IDF commenced a ground manoeuvre. Despite
initial reluctance, a ground manoeuvre was necessary because, despgméhi aerial
attacks, Hamas refused to stop firing on Israeli localities. Moreover, continued reliance on
aerial strikes alon® i n | i ght of Hamasd6 tactic of t
populated areas of Gaza would have likely resulted in sidigant numbers of
Palestinian civilian casualties. Ground forces entered the Gaza Strip with naval and air
support. The objectives of this manoeuv
infrastructure, taking control of rocket and mortar launching sitesreducing the number
of attacks on Israeli territory. The IDF expanded the ground manoeuvre on 10 January

®L This broader objective is no different than the objective that NATO articulated for using force in the former
Yugosl avia, which was to A[d]amage Serbiabsthewvwapt@ci t vy
nei ghbors by diminishing or degr AATOBagnbings, $inahRepottiothy t o
ICTY Prosecutor, 45 (quoting the Cohen, Shelton Joint Statement on Kosovo).

o«
W |
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2009, entering deeper into the Gaza Strip, with the objective of dismantling terrorist
infrastructure and taking control of rocket launchingssitethe heart of the urban areas.

86 The Gaza Operation ended on 17 January 2
implementation of a unilateral ceasefire. Subsequently, IDF troops began their withdrawal
from the Gaza Strip, which they completed on Zhuary 2009 in accordance with
Security Council Resolution 1860.Since then, and even during the Gaza Operation itself,
Israel has sought to provide and facilitate humanitarian assistance to Palestinians of the
Gaza Strip.

87. The Gaza Operation was demoabty effective in achieving its military objectives. As
the chart below demonstrates, the level of rocket and mortar attacks on Israeli towns
decreased significantly even during the three weeks of the Gaza Operation:
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3 Rocket and mortar shells fired at Israel during the Gaza Operation between
27 December 2008 and 17January 2009

%2 Resolution 1860 was adopted by the Securityr@dwn 8 January 2009 and callednter aliai uponMember

States to intensify efforts to provide arrangements and guarantees in Gaza in order to sustain a durable ceasefire and
calm, including to prevent illicit trafficking in arms and ammunition anerneure the sustained reopening of the
crossing points.
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88.  Since the end of the Gaza Operation, rocket and mortar attacks have continued to be lower
than before the Operation, as illustrated below:

Since the end of the Gaza
Operation 106 rocket hits have 25
been identified and 65 mortar
shells have been fired into L o
Israel
i 15
| 1
Fockets 88 o Ll ;
Mortar Shelis 5 " 4 5
2 ® 22 2
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3 Rocket and mortar shells fired at Israel since the end of the Gaza Operation
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V. THE USE OF FORCE

A. The Legal Framework

89. Even where resort to force is justified, as it was for Israel in responding to heightened
attacks by Hamas in the course of its kstgndirg armed conflict with Israel, customary
law limits themannerin which a State can exercise forgas(in belld. The two critical
aspects of this limitatiod the principle of distinction and the principle of proportionality
0 are both designed to protemvilians not taking direct part in the hostilities and civilian
objects, while taking into account the military necessities and the exigencies of the
situation.

90. Thefactof civilian casualties in an armed conflict, even in significant numbers, do@s not
and of itself establish any violation of international law. In fact, the doctrine of

Aproportionality operates in scenarios 1in
the foreseeablgalbeit undesired, result of attack on a legitimate ta§etAs Kenneth
Wat kin, the Canadian Judge Advocate Gener a

to be directly made the object of an attack, humanitarian law accepts that they may be
killed or civilian property may be damaged as a result of an kattec a military
objective. o

91 It is for this very reason that the Office of the Prosecutor, at the International Criminal
Tribunal for the former Yugoslavia, rejected any suggestion, in its evaluation of the NATO
bombing campaign in Yugoslavia, that the enéact of civilian harm was indicative of
wrongdoing. As the Committee Established to Review the 1999 NATO Bombing
Campaign Against the Federal Republic of Yugoslavia stated in 2000 to the Prosecutor of
the I CTY, Al ml] uch of tTPeonsisted af reporsithatsivillamai t t e
had been killed, often inviting the conclusion to be drawn that crimes had therefore been
commi tted. 0O Yet as the Prosecutords Commi
and collateral damage to civilanbg ect s can occur frFora wvar
example, they may be harmed due to their proximity to a military target, or by operational
mistakes. At times civilians may suffer harm because they are conscripted by the
adversary to sledsv®e agaifirhsutmaann sahtiteack upon &

83 Michael N. SchmittThe Principle of Discrimination in 21st Century WarfaeY ALE HUM. RTs& DEv. L.J. 143,
150 (1999) (emphasis added).

% Kenneth WatkinAssessing Proportionality: Moral Compléxiand Legal Rulgsn YEARBOOK OFINTERNATIONAL
HUMANITARIAN LAw 3, 9 (Timothy L.H. McCormack ed., 2005).

% NATO Bombings, Final Report to the ICTY Prosecutor,  51.
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92

93.

94.

95.

In those and similar situations, one cannot jump from the unfortunate occurrence of
civilian harm to the unfounded conclusion that the attacks were illegal. The critical but
often omitted link in determingnthe legality of an attact even an attack that results in

death or injury to civilian® is whether the attacking forces sought to observe the rules of

the Law of Armed Conflict, and in particular the principles of distinction and
proportionality. Thisanalysis depends on the particular facts of each incident. When
individual attacks are |l egitimate, At he me
deemed to have Ipsodantobleawfauld, tfoc affroawtnt t o a

For this reason, ral as discussed in detail below, any assessment of the legality of
particular conduct cannot focus only on the consequences (whether civilians were harmed).
Instead, the proper focus is on whether the persons carrying out the attack, based on what
they krew and the conditions they faced at the time, complied with the applicable rules of
international law. The IDF made extensive efforts to comply, not only in its training and
rules of engagement but also as implemented regularly in the field. Hamas made n
attempt to comply with these principles, but has exploited these rules in an attempt to gain
military advantage from the constraints the rules imposed on IDF activities.

(1) The Principle of Distinction

The first core principle of the Law of Armed Confliess reflected both in treaty law and in
customary international | aw, is that dAthe
between the civilian population and combatants and between civilian objects and military
objectives and accordinglydha di rect their operatidns onl
The principle imposes obligations on both parties to an armed conflict.

@ The Obligation Not to Target

It is unlawful to deliberately make civilians the object of d&tacAs the customary
international |l aw principle is reflected i
as such, as well as individual civilians, shall not bedthjectof attack. Acts or threats of

561d. 7 52.

87 Additional Protocol |, art. 48. Although the State of Israel is not a parthe Additional Protocols to the Geneva
Conventions, it accepts that this provision, as with certain others addressing the principles of distinction and
proportionality, accurately reflects customary international |1®&e Public Committee against Tloe in Israel v.
Government of IsragHCJ 769/02 at 1 20 (11 December 2005).
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violence the primarpurposeof which is tospread terror among the civilian population are
prohi®Rathen, A[a]J]ttacks shall b® | imited :

96. It is important to make clear what this principle daesrequire. First, by definition, the
principle of distinctiondoes not forbid the targeting of combatants, nor the targeting of
civilians who take a direct part in the hostilitiés.

97.  Second, this principle addresses only deliberate targeting of civilians, not incidental harm
to civilians in the course of striking aditimate military objectives. This understanding
of customary international law was made explicit by numerous States in their ratifications
of Additional Protocol ' and many other States have officially adopted this

interpretation’?

98. Direct participatm i n hostilities has been interpret
involving all persons that perform the fun
arms (openly or concealed) who is on his way to the place where he will use them against
t he ar my, at such place, or on his way bact
intelligence on the army, whether on issues regarding the hostilities . . . or beyond those
issues . . . ; a person who transports unlawful combatants to or frophatteewhere the

hostilities are taking place; a person who operates weapons which unlawful combatants
use, or supervises their operation, or provides service to them, be the distance from the
battlefietd as it may. o

% Additional Protocol I, art. 51(2) (emphasis added).
% Additional Protocol I, art. 52(2).

0 International Committee of the Red Cro§8STOMARY INTERNATIONAL HUMANITARIAN LAwW, Vol. I: Rules at 11

(JeanMarie Henckaerts and Louise Doswddde ¢ k eds. , 2005) (hereafter Al CRC C
Like many other States, |srael does not agree that all
intermational law, but it does agree that it accurately states the principle of distinBgengenerall{paniel

Bethlehem, The Methodological Framework of the Study, in Elizabeth Wilmshurst and SusarPBRS®ECTIVES

ON THEICRC STUDY ON CUSTOMARY INTERNATIONAL HUMANITARIAN LAw (Cambridge University Press 2007), at 3

14. W. Hays Parkghe ICRC Customary Law Study: A Preliminary Assessn®e®t Am. Socdy | nt dl L.
212 (2005) (arriving at the nfpr el itiandnaysis of theclaavibt tathesa on t h
compilation of statements . . . it | acksSecatsdthhadezs t , a f i |
Garraway, fAiThe Use and Abuse of MilitaryaMad4P®méOl s, 0 7 Y«

(Timothy L.C. McCormack ed.) (T.M.C. Asser Institute, The Hague, Netherlands 2004).

" For example, Australia, Canada, France, Italy, New Zealand and the United Kingdom all expressly stated upon
ratification that Article 52(2) of Additionalm®tocol | was neither intended to address, nor did it address, the question

of incidental or collateral damage resulting from an attack directed at a military obje®teimternational

Committee of the Red CroSSUSTOMARY INTERNATIONAL HUMANITARIAN LAwW, VOL. II: Practice, (JeaMarie

Henckaerts and Louise Doswade c k, eds., 2005) (herei nChfl,tfe8®1.il CRC CI L

"23SeelCRC CIL Study, Practice, Ch. 1, 11 143, 147, 149 (noting also statements by Germany, the Netherlands, and
the United States to this effect).

3 See Public Committee against Torture in Israel v. Government of |$t&dl 769/02 at 1 335 (11 December
2005).
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99.

100

101

Fourth, more broadly, the presencé civilians at a site (whether voluntarily or

involuntarily) does not by itself forbid an attack on an otherwise legitimate military target.
not

As expl ai ned INTHRNAOGgNpLELAV e icmiOvsi | i ans fAdo

immunity. Their presence will naender military objects immune from attack for the
mere reason that it is impossible to bombard [the military objects] without indirectly
causing injury to the nen 0 mb a t™“arhetmdlitarg manuals of numerous countries echo

this point”® So do leading@mmentators, such as W. Hays Park, who has written that:

AWithin both the Just War Tradition an:i
been permissible to attack combatants even though some noncombatants
may be injured or killed; so long as injury to noncombatanencillary
(indirect and unintentional) to the attack of an otherwise lawful target, the
principle of noncofifbatant i mmunity S m
The expected presenoécivilians, though, does impact the analysis of the proportionality
of an attack, discussed 8ection V.A2) below.
The determination of what is a | awful A mi
Amilitary advantage. 0 Addi tional Protoco
definingobijneicltiitvaersyo0 as @At hose objects whict

use make an effective contribution to military action and whose partial or total destruction,

capture or neutralisation, in the circumstances ruling at the time, offers a defiitaeymi

adv ant ahg &actics and strategy of the opposing force can transform sites that may

once have been purely civilian into legitimate military objectives. As the ICRC

Commentary to Additional Protocol | explains,

~

Al n combat a r ens dhat ipurely @iviltare builditga prp e
installations are occupied or used by the armed forces and such objectives
may be attacked, provided that this does not result in excessive losses
among the civilian population. For example, it is clear that if fightin
between armed forces takes place in a town which is defended house by
house, these buildingd for which Article 52 (General protection of
civilian objects), paragraph 3, lays down a presumption regarding their
civilian used will inevitably become miliary objectives because they

" Lassa Oppenheim, INTERNATIONAL LAw: Disputes, War and Neutrality 525 (7th ed. 1952).

See,eglCRC Cl L Study, Practice, Ch. 2, /£ 635 (quoting Aus
Aif[t] he presence of noncombatants in or around a milital
Noncombatants in the vicinity of a mdity objective must share the danger to which the military objective is

exposed. 0) . Some of the manuals cited in the | CRC st ut

sense, but rather training manuals.
*W. Hays ParksAIR WAR AND THE LAW OF WAR, 32 A.F. L. Rev. 1, 4 (1990).
7 Additional Protocol I, art. 52(2).
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offer a definite contribution to the military action. However, this is still
subject to the prohibition of®an attack

102 Judging military advantage with respect to a target evaluated duringataesnbot an
exercise in hindsight. The perspective is that of the commander in the field at the time of a
targeting decision, with the information then available.

103 This point, too, is reflected in military manuals of many States. Thus, for example, the
Military Manual of the Netherlands explains that:

Athe definition of omilitary objective
circumstances of the moment whether an object is a military objective.

The definition leaves the necessary freedom of judgementhéo
commander &n the spot. o

104 The military manuals of other States likewise afford a margin of discretion to the
commander in the field.

105 The military manuals of many States al so ¢
defining a fendi Irietlaartye so btjoe cfittihve mi | i tary carl
attack is a part considered a wholeand not only from isolated or particular parts of that
campaign o¥ Fauapdrmatri,ont.hoe fisecurity of t he
considerationn assessing military advantage.

8|CRC Commentary on Additional Protocol I. Article 5(4)(a),  1953.

¥ Kenneth WatkinAssessing Proportionality: Moral Complexity and Legal RLile$ Y EARBOOK OF ;
INTERNATIONAL HUMANITARIAN LAw 3, 38 (Timothy L.H. McCormack 2005) (quotilgr osecut or v. Gal il
(her e@éaldielr Cds 98290, Judgmént and Opinion, 11-5Q, 55 (5 December 2003).

8|CRC CIL Study, Practice, Ch. 2, 1 335 (quoting Netherlanftilitary Manual (1993)).

8 See, e.glCRC CIL Study, Practice, Ch. 2, 11 3387 (quoting manuals of Italy and Spain). The U.S. Naval
Handbook states that determinations of whether civilians have taken a direct part in hostilities and thus may lawfully

be attacked must | i kewise be madneaketmyhorestdeleonnatiantagtot s i n |
whet her a particular civilian is or is not subject to
and other i1 nformation available at t he Lawofdrmed | CRC CI |
Conflict Manual states that fi[a] concrete and direct mi
reasonabl e expectation that the attack will/l make a rel
CIL Study, Practice, Ch. 4, 1 169.

] CRC CclIL Study, Practice, Ch. 2, /&£ 336 (qseealsdfig New Z¢
329, 332, 334, 33uoting manuals of Australia, Germany, Italy, and Spain). The United States Government

likewiser ecogni zes that Athe anticipated military advantage

success of the attack, and may be inferred from the wh
Study, Practice, Ch. 2, § 361 (ing the Report on U.S. Practice, 1997).

8 SeelCRC CIL Study, Practice, Ch. 2, 11 329, 331, 336, 339 (quoting manuals of Australia, Ecuador, New Zealand,
and the United Statesee alsoidE 361 (noting U.S. Gover nmétarjtadvantage e w t
from an attack includes i ncr e &eeialsdgoarh Meeamasipplying thetRyle obd f  t
Proportionality: Force Protection and Cumulative Assessment in International Law Y ear book of | n
[FOOTNOTE CONTINED ON NEXT PAGE

h a
he

t 6l
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1066 The manuals recognise as well that object s
which are being used for military purpose:
their protection under the applicable lawdan may pr operly become
o b j e c® This eeality becomes particularly important when a party, in violation of its
own obligations under the Law of Armed Conflicseé Section V.A(1)(b) below),
deliberately plaes combatants and weaponry at or near civilian sites in order to shield
them from attack, and thus exposes civilians to significant harm. As noted in the 2007
edition of the Operational Law Handbook, issued by the United States Air Force Judge
AdvocatesCor p s, AUse r ef empmesertlyd e h aw * dabus, adthee c t i
Handbook notes, N[ e] xampl es of enemy mil it
effective contribution to dnheeemymheddguareensy ac
located ina school, an enemy supply dump located in a residence, or a hotel which is used
as billets for enemy troo#®

107. The loss of absolute protection for a civilian site when it is misused by the adversary as a
locus for military operations is broadly recognisedhe Law of Armed Conflict’ Thus,
for instance, the hidden placement of a significant military asset within a civilian building
or even the presence of enemy combatants can make the otherwise civilian site amenable
to attack®® This is a harsh realitgf urban warfare.

108 At t ac ks mindistriminabet 0 bteh afit i s, unt argeted, | au
as to where harm will likely faf® As  W. Hays Par [hishdigtiactioaisp | ai n

[FOOTNOTE CONTINUED FBM PREVIOUS PAGE

91-96,1 0 9, 111 (2005) (AW
the soldiers must be t
8ICRCCILStudyPr actice, Ch.
(quoting other military manuals).

8 SeeJudge Advocates Corps, U.S. Air Force, Operational Law Handbook (2007 edition), at 22 (emphasis added)
available ahttp://www.fas.org/irpdoddir/army/law2007.pdf

8 |d. (emphasis added).

87 SeeY ORAM DINSTEIN, THE CONDUCT OFHOSTILITIES UNDER THELAW OF ARMED CONFLICT (Cambridge

Uni versity Press 2004), at 99 (AThe real tesgsactualy | and
defended by military personnel. Should that be the, ¢hsecivilian object becomésowing to its usé a military
objective. 0)

8 Charles Garraway, Moderator, Panel Discussion at the U.S. Naval War College: When Civilian Objects Become

Milit ary Objectives78INTERNATIONAL LAW STUDIES214216, Bl ue Book seri esdefeided | f a p
[by opposing military forces], any building within the area (other than an assembly point for the collection of

wounded, marked as such) wouldbpexs ed t o attack, irrespective of its oc¢

8 Additional Protocol I, art. 51(4).

hen interpreting the term &6si mil ¢
aken into account. o).
2

, /A 687 (quoti ngpealsqh68&7051 i adbs De
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not determined by the amount of the devastation or tmebau of deaths, but by the
direction of the action itself, i.¥8., by w

109 In keeping with this understanding in customary international law, Additional Protocol |
defines indiscriminate attacks as:

A( a) Tibha® ot dirdcted at a specific military objective;

(b) Those which employ a method or means of combat which cannot be
directed at a specific military objective; or

(c) Those which employ a method or means or combat the effects of

which cannot be limkéd as required by this Protocol; and consequently, in

each such case, are of a nature to strike military objectives and civilians

or civilian obje®ts without distinction

110 As these provi si on dntemntis critical & tregiewingitheqomciplenat n d er 6
distinction during armed conflict. Where it is believed in good faith, on the basis of the
best available intelligence, that a civilian building has been misused as a sanctuary for
military fighters, military intelligence, or the storage and ofanture of military assets,
the commander has a legitimate basis for using force against the site. This is so even
where judgment is based on limited information in a fluid battlefield situation.

111 The definition of military targets thus could include ¢eists who move rapidly
throughout a neighbourhood, even where they shelter themselves in civilian dwellings. It
does not relieve the commander of the obligation to judge the proportionality of his action.
But it makes clear that a civilian site can lo@eerted to a legitimate target by the conduct
of the opposing force in using such places for military purposes, including the escape of
armed combatants.

112 Quite apart from the tenets of legitimate targeting are the additional prerequisites of the
criminallaw. Mistakes made in armed conflict do not, as such, constitute war crimes. The
centrality of a commander6s intent means t
serve to establish a violation of the principle of distinction. And reasorong lirndsight
is also not sufficient. It does not reveal what a commander could have known or forecast
at the ti me. As two | eading scholars have

PO'W. Hays ParkAIR WAR AND THE LAWS OFWAR, 32 A.F.L. Rev. 1, 5 (1990) (citing Paul RamseME JUSTWAR:
FORCE ANDPOLITICAL RESPONSIBILTY 154 (1968)).

1 Additional Protocol I, art. 51(4).
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is intent; the attack must be intentionally directed atcikidian population or individual
civilians, and the intent “must embrace phy

113 The 1 CTY itself has found that for an atta
conductedintentionally in the knowledge or when it was impossilnot to know, that
civilians or civilia® property were being

114 In short, military operations that causeintendedand unwanted damage to civilians do
not constitute violations of the Law of Armed Conflict, much less a war crime.

115 While Hamas dliberately sought to harm civilians by launching rockets and mortars on
towns in Southern Israel, and even boasted about directing their attacks at civilian
populations) the IDF carefully checked and cresisecked targetd8 using best available
reattime intelligence d to make sure they were being used for combat or terrorist
activities, and not instead solely for civilian use. In the event of reasonable doubt, the IDF
refrained from attacking targets until such time as it could confirm their stategitasate
military objectives. This was consistent
Gaza Operation, which ordered commanders and soldiers to direct strikes solely against
military objectives and combataritsand prohibited intentional stes on civilians or
civilian objects®

(b) The Obligation of Parties to an Armed Conflict Not to
Jeopardise Their Own Civilians

116. The principle of distinction imposes obligations on the conduct of all parties, including
those controlling the territory where thestilities take place.

92 Rudiger Wolfrum & Dieter FleckEnforcement of International Humanitarian Lain THE HANDBOOK OF
INTERNATIONAL HUMANITARIAN LAW 675, 697 (Dieter Fleck ed., 2d ed. 2008).

SGal 7142 (quoting®r os e c ut o;ICase No. IB51a-§, KrialcJudgment, 1 180 (3 March 20008ee also
id,£ 54 (explaining that Additional Prot owifulyéolmakamtg. t&%®(
c k

civilianpopulaton or i ndi vidual <civilians the object of atta '
relation to criminal law the Protocol requires intent and, moreover, with regard to indiscriminate attacks, the element
of prior knowledge of the predictabdee s ul t . 0 Yves Sandoz, Christophe Swina

Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions 12 June 1949 (International
Commi ttee of the Red Cross, 1987) ( heelr eladf)t,e ra rfitl .C RSC1 (C0)m

% SeeSectionV.B(1) below (noting, for example, statements made by Hamas officials that they were deliberately
directing their rockets at Israeli population centers).

“Althoughhe term ficombatantsodo derives from the Law of Ar me
conflicts, it is used here to describe the members of Hamas' armed force in Gaza, with no prejudice to the
classification of the conflict itself.

% SeeSectionV.C(2) below.
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117. The Fourth Geneva Convention prohibits the use of civilians to shield certain areas from
attack and provides that the presence of civilians does not shield an otherwise permissible

military target f r o protectedparsok may ol e esegto rersler n c e
certain points or ar eas Y nmdditional Prbtocolrhis mi | i t
categorical i n barring the use of Ahuman s

AThe presence ofr movements of the <civi
civilians shall not be used to render certain points or areas immune from

military operations, in particular attempts to shield military objectives

from attacks or to shield, favour or impede military operations. The

Parties to the conflict shall not direct the vament of the civilian

population or individual civilians in order to attempt to shield military
objectives from attacks®or to shield mi

118 Violation of this obligation, which is a core principle of customary international law
binding on Ioth Statesandnet at e actor s, constitutes a A\

119 In this case, as explained in Section V.B below, Hamas violated this core principle of
customary international law. Its operatives admitted, for example, that they frequently
carried out rocketife from schools (such as the Sakhnin school in the area of Abu Halima,
and another school in theAmal neighbourhood), precisely because tkiegwthat Israeli
jets would not fire on the schod!$. They describe incidents in which Hamas activists
requesed children to wheel carts laden with rockets, in case IDF forces noticedthém.
fact, one Hamas legislator boasted on television of encouraging women, children and the
elderly to form human shields to protect military sites against Israeli attackhe
SecretaryGeneral of the United Nations confirmed receiving reports of Hamas using
children and others as shields to prevent attacks against launch sites and other military
targets:%?

" Geneva Convention 1V, art. 28.
% Additional Protocol I, art. 51(7).

9 Seelsrael Security Agency, Selected Examples of Interrogations Following Operation Cast Lead, available at
http://www.shabak.gov.il/English/EnTerrorData/Archive/Operation/Pagedé&adtnterrogations.aspx
100

Id.

11 Transcript of Statement of Hamiember of Palestiain Legislative Council, Fathi Hamadll-Agsa TV 29
February 2008, video availableldtp://www.youtube.com/watch?v=ArJBdCh4.

192 Report of the Secretai@eneral on Children and Armed Conflict, ifefed to the Sixtythird session of the
General Assembly, U.N. Doc. S/2009/158, 26 March 2009.
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(2) The Principle of Proportionality

(@ The Obligation to Weigh Military Obj ectives Against
Incidental Civilian Harm

120, In addition to the principle of distinction, customary international law bars military attacks
that are anticipated to harm civilians excessively in relation to the expected military
advantage. This principle, know as t he #dAprinciple of prop
Addi tional Protocol -, which prohibits | au
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, hich would be excessive in relation to the concrete and direct
military advaftTahgee fiaenltei nveinptast eodf. 6cri mes o dr ;
of the International Criminal Coudtt implementation process and approved by the
Assembly of States Parsi¢o the Rome Statute clarifies two key matters asdveahat the
actionable offence of causing fAiexcessive I
only where these matters were fAclearly exc
judgedii n relation to the concrete and®™direc
While Israel is not a party to either Additional Protocol | or the Rome Statute, it accepts
these clarifications as reflective of customary international law.

121 Theverynobn of not inflicting fAexcessiveo harr
may be unavoidable when pursuing legitimate military objectives. Numerous military
manuals reflect this grim realitff. General A.P.V. Rogers, former Director of British
Army Legal Services, has explained that:

AAl t hough they are not military objecti
are subject to the general dangers of war in the sense that attacks on

military personnel and military objectives may cause incidental damage.

It may not be possible to limit the radius of effect entirely to the objective

to be attacked, a weapon may not function properly or be deflected by

defensive measures, or a civilian object may be attacked by mistake

because of faulty intelligenceSimilarly, civilians working in military

objectives, though not themselves legitimate targets, are at risk if those

objectives are attacked. Members of the armed forces are not liable for

103 additional Protocol I, art. 51(5)(b).

19“Rome Statute of the International Criminal Court, adopted by the United Nations Diplomatic Conference of
Plenipotentides on the Establishment of an International Criminal Court, 17 July 1998.

19 seeElements of Crimes, at Article 8(2)(b)(iv).

®Australiadés Defence Force Manual states, for exampl e,
attacks. This fads recognised by [the Law of Armed Conflict] and, accordingly, it is not unlawful to cause such
injury and damage. 0 | CR CSe€ 4lddCRE (Cll 8tydy, Pradtice,cCh. 4,d &8 (qudihg. 4, .

Canadabés Law of Ar m§4B (gQatingUIS.iNaval Hdhdboakla | ) and
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such incidental damaggrovided it is proportionatéo the military gain
expected ot the attack. o

122 By definition, then, evaluation of proportionality (or excessive harm to civilians compared
to military advantage) requires balancing two very different sets of values and objectives,
in a framework in which all choices will affebuman life. States have duties to protect
the lives of their civilians and soldiers by pursuing proper military objectives, but they
must balance this against their duty to minimise incidental loss of civilian lives and civilian
property during militaryoperations. That balancing is inherently difficult, and raises
significant moral and ethical issues. Indeed, as the Committee established to review
NATOG6s bombing campaign in the former Yugo

AThe main probl em witidnéity is hoewhetheionci pl e of
not it exists but what it means and how it is to be applied. It is relatively

simple to state that there must be an acceptable relation between the

l egi ti mat e destructive ef fect and und
Unfortundely, most applications of the principle of proportionality are

not quite so clear cut. It is much easier to formulate the principle of
proportionality in general terms than it is to apply it to a particular set of
circumstances because the comparisasften between unlike quantities

and vd%  ues. o

123 It is precisely because this balancing is difficult that international law confirms the need to
assess proportionality from the standpoi
possessed of such informationwas available at the time of the targeting decision and
considering the military advantage of the attack as a whole. Moreover, the balancing may
not be seconguessed in hindsight, based on new information that has come to light; it is a
forward-looking test based on expectations and information at the time the decision was
mad e . This perspective is confirmed by th
the rule itself, as well as in the explanations provided by numerous States in ratifying
Additional Protocol I*®

197 Major General A.P.V. Rogers, Lecture delivered at Lauterpacht Center for International Law, University of

Cambridge: Command Responsibility under the Law of War (1999) available at
www.|cil.cam.ac.uk/Media/lectures/doc/COMDRESP.demphasis added).

198 NATO Bombings, Final Report to the ICTY Prosecutor, { 48.

195ee,egl, CRC ClI L Study, Practice, Ch. , resgectlo@uly decisiant i ng Au
taken by a military commandethe information actually available at the time of the decision is determigative o r

judging proportionality in attack) (emphasis added). Numerous other States have made similar decl8esi@hs.

111962 0 5 . As Germany stated forcefully, Athe decision t
of all information available to him at the relevant time, antlon the basis of hindsightdd. § 199 (emphasis added).
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124. Inevitably, different soldiers in combat make different choices in balancing competing
values and interests. As the Committee Established to Review NATO Bombings in
Yugoslavia explained to the ICTY Prosecutor,

Al ot I s u n lumdneights lawybraand am exgerienced combat
commander would assign the same relative values to military advantage
and injury to noncombatants. Further, it is unlikely that military
commanders with different doctrinal backgrounds and differing degrees
of combat experience or national military histories would always agree in
close cases. It is suggested that the determination of relative values must
be t h ateasanéble mititary commander®

125 Thus, the core questi on,ontomattackswil bes(s) whrethher a ¢ o
he or she made the determination on the basis of the best information available, given the
circumstances, and (b) whether a reasonable commander could have reached a similar

concl usi on. As W. H aniptentiofahimjuky ishnat @ vidakop bfa i n e ¢
the principle of norcombatant immunity unless, througtilful and wanton neglecta
commander 6s actions resul:'t in excessive ¢
intentiofal attack. o

126, The same criteriafoan s sessing fAmilitary advantageo ap
namely that the fimilitary advantage anti ci
be considered from the standpoint of the overall objective of the midsitbmaddition, it
may | egitimately include not only the need

ammunition and dismantle military or terrorist infrastructure, but dlsas a relevant but
not overriding consideratioh pr ot ecting the securicesy of t hi

127. The standard does not penalise commanders for making close calls. Rather, it is intended
t o pr arpanifestiytdisproportionate collateral damage inflicted in order to achieve
operational objectives, 0 beabhlugebéhng aeég

BN

indi scrimi'tate warfare. 0

128 As with the principle of distinction, a showing iotentis required for there to have been
any arguabl e Awar <c¢crimeo based on excessi\

H1ONATO Bombings, Final Report to the ICTY Prosecutor, §i5@&mphasis added).

MMw. Hays Parks, Book Review, 28 Geo. Wash. J. Intél L.
1235eelCRC CIL Study, Practice, Ch. 4, 11 1665, 167174.

13 5ee, e.gICRC CIL Study, Pactice, Ch. 4, 1 161, 169.

114 Stefan OeterMethods and Means of Combiat THE HANDBOOK OF INTERNATIONAL HUMANITARIAN LAw 1109,
135 (Dieter Fleck ed., 2d ed. 2008) (emphasis added).
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objectives. As customary mtnational law is reflected in the specific relevant section of

the Rome Statut e, for exampl e, It i's cl e:
l aunchi ngo o fknaviedgahatsuelcakackiwill maude inedental loss of life
orinjurytoci vi |l i ans €& dlearly exdcessiven telatibn tb the concrete and
direct overall mi | it la otlyer veordls; faom this geey defimition, c i p a

the existence of a war crime turns mgt on
of military advantage against civilian harm, but on whether he okséwthat the attack

would cause clearly disproportionate harm, but proceeded intentionally notwithstanding
this knowledgée™®

129 I n ot her words, t her e | sEmplg because dthers @andluden o f
after the conflict, that a different decisidn often, a snap decision taken on the battlefield
0 could have led to fewer civilian casualties. To the contrary, if the commander in the
field did not intend and did nanow that the attack would cause clearly excessive levels
of civil harm, there is no legal basis for labelling it as war crime.

130 In this case, as demonstrated below, the IDF took extensive steps to weigh the risk of
civiian harm against the existence of imp@ott military objectives, based on the
information available at the time of targeting decisions. Such assessments were a
significant part of IDF training and rules of engageni€rand they were implemented in
the field. As discussed further in SectionCYB), for attacks planned in advance, each
operation and target was considered on an individual basis (and reviewed by several
authorities, including legal officers) in order to ensure that it met the requireroént
proportionality. The same analysis was frequently repeated in the field based on real time
data, immediately prior to an attack, to confirm that excessive civilian harm was not
anticipated.

131 On numerous occasions, this review led to a decismto attack legitimate military
targets, to avoid the possibility of civilian harm, even though such an attack might not be
excessive in relation to the anticipated military advantage. As just one example of many,
as documented by photographs in Sectiom(¥), Israeli forces identified a rocket
launcher between two school buildings on 18 January 2009, but refrained from attacking

5 Rome Statute, art. 8(2)(b)(iv).

18The ICTY has adopted a similar standd, e x pl ai ni ng ménareafa fisprpportioaasetattabkl i s h t |
the Prosecution must prove . . . that the attack was launalfally and in knowledgef circumstances giving rise to
the expectation of e®alfod (Emphasisadded)l i an casualties. o

117 seeSectionV.C(2) (quoting operational order under which legitimate military objectives should not be attacked if
he expected harm to ci vil i asvainrelationdo themilitanpadvardagg ect s €
tici N

t
nticipatedo) .

D
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132

133

because of its proximity to the schools. The IDF also refrained from attacking Shifa
Hospital in GazaCi t vy, despite Ha mas 0 use of an e
headquarters during the Gaza Operatibmut of concern for the inevitable harm to
civilians also present in the hospital. On other occasions, attacks were approved using
precision guided mutions, but the missiles were diverted moments before impact,
because civilians were spotted in the target @te@n still other occasions, as discussed in
Section VC(4), a decision was made to proceed withtréke, but only under certain
specified conditions designed to minimise civilian casualties, such as the time of the attack,
the type of weapons permitted, or required precautions prior to &tack.

(b) The Obligation of Attacking Forces to Take Feasible
Precautions to Minimise Incidental Civilian Harm

In addition to the obligation to refrain from acts that would harm civilians
disproportionately in relation to anticipated military advantage, Additional Protocol |
requires both par teiaesd btl ® 0a pag ercfaluitd to ntso t toa ki
of civilian life*® From t he perspective of the att ack
feasible to verify that the objecandes t o
At ak[ i ng] al dnsifteeackoicddf mears and methods iof attack with a view

to avoiding, and in any '¥Walsotequirestherpromisiomi z i n
of Afeffective advance warning €& of attack
unless circumstanes do n¥t permit. o

In assessing the adequacy of precautions, under the provisions of Additional Protocol I, the
measure is one of feasibility, o not perfe

A
for exampl e, t hat 0 measualiles ad damage mustibe takerzte c i

18 A Hamas activist captured by IDF forces during the operation confirmed during his interrogation that senior Hamas
members were hiding out in Shifa Hospital during the Gaza Oper&gafsrael curity Agency, Selected Examples

of Interrogations Following Operation Cast Lead, available at
http://www.shabak.gov.il/English/EnTerror@éArchive/Operation/Pages/cdstad Interrogations.aspxsee also

Amir Mizroch, Dichter: Hamas salaries paid at Shifa Hospjtaérusalem Post, 12 January 2009, available at
http://www.jpost.com/servlet/Satellite?pagename=JPost/JPArticle/ShowFull&cid=1231424936164

19 5eelDF Spokesperson UnitDF VLOG: Israeli Airstrikes Aborted to Protect Civilians4 January 2009, available
at http://idfspokesperson.com/2009/01/14Adbg-israeliairstrikesabortedto-protectcivilians/.

120 For specific exampleseeSectionV.D(2) (describing attacks approved for the middle of the night, when nearby
offices would presumably be empty; attacks limited to precision munitions or utilizing delay fuses; and numerous
incidents of advance warnings to civilians).

121 seeAdditional Protool I, art. 57(2)(a)(i), (ii).
122 Additional Protocol I, art. 57(2)(a)(i).

123 pdditional Protocol 1, art. 57(2)(a)(ii).

124 additional Protocol 1, art. 57(2)(c).


http://www.shabak.gov.il/English/EnTerrorData/Archive/Operation/Pages/cast-lead-Interrogations.aspx
http://www.jpost.com/servlet/Satellite?pagename=JPost/JPArticle/ShowFull&cid=1231424936164
http://idfspokesperson.com/2009/01/14/idf-vlog-israeli-airstrikes-aborted-to-protect-civilians/
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the extent that military necessities® per mi
Numerous other States have emphasised the limitations of practi€aktyd that
assessments consider the circumstances prayait the time of the decision, not after the

fog of war has lifted and hindsight reveals other options and conseqi@nbess final

report to the ICTY Prosecutor in 2000, the Committee Established to Review the NATO
Bombing Campaign Against the FedeRepublic of Yugoslavia stated:

AThe obligation to do everything feasib
the commander and the aircrew actually engaged in operations must have

some range of discretion to determine which available resources shall be

usal and how they shall be used. Further, a determination that inadequate

efforts have been made to distinguish between military objectives and

civilians or civilian objects should not necessarily focus exclusively on a
specificd®incident. o

134. The requirement foeffective warnings to the civilian population is also tempered by the
express caveat, funl es §° The circumstendesaim quesson d 0 T
include the effect on achievement of the military mission or the security of the forces. As
the US. Naval Handboog&tates,

AWhen circumstances permit, advance war
that might endanger noncombatants in the vicinity. Such warnings are

not required, however, if mission accomplishment requires the element of

surprise or th security of the attacking forces would otherwise be
compromi sed. o

135 The nature of the combat and the tactics of the adversary also affect the practicality of
various precautions, including advance warnings. As the Canadian Judge Advocate
General has exgined,

AThe reality of combat mu s t al so be t
assessing precautionary measures. As a result, the written word of the

Protocols must be interpreted in the practical context within which the

rules were designed to be applied. o3& assessing the actions of those

125|CRC CIL Study, Practice, Ch. 5, { 125 (citing Report on US Practice, 1997).

126|CRC CIL Study, Pactice, Ch. 5, 1 14758.

127)CRC CIL Study, Practice, Ch. 5, 11 1438, 182183.

128 NATO Bombings, Final Report to the ICTY Prosecutor,  29.

129 additional Protocol I, art. 57(2)(ckee alsdCRC CIL Study, Rule 20.

130y.s, Naval Handbook (1995), T 11s2¢ alsof 8.5.2; ICRC CIL Study, Practice, Ch. 5, § 457.
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part.i i
I

i ci pa
r ef ectio

i g in targeting decisions n
ti a

t n
n cannot be demande®# in the pr
136. As a stark example, consider an adversary that launches mortarstankmisges from
within civilian areas. There may be no choice except to return fire, even though this
creates jeopardy for the civilians in the vicinity. Issuing an advance warning of the
counterfire may also be impractical, because it gives the shooterttimsove. For this
reason, advance warnings to the civilian population may be feasible mostly before
hostilities begin in a particular area, or where the lack of surprise or speed of response does

not significantly affect military advantage.

137. In certain @rcumstances, general warnings might be adequate in order to fulfil the
obligations of the parties to an armed conflict under international law. Indeed, the U.S. Air
Force Pamphlet (explains that #A[t] he pract
always be given. General warnings are more frequently given than specific warnings, lest
the attacking force or the ¥ urbecUnited Statef i t s
endorsed this view during hostilities in the Gulf region in 1991, statingifajptvarning
need not be specific; it may be a blanket warnidglivered by leaflets and/or radio,
advising the civilian population of an enemy nation to avoid remaining in proximity to
military “obheckCREshas r ecogntices bothbatdieatt A [ i
warnings have often been general in their terms, e.g. advising civilians to aveid war
supporting industries, in order not to alert the air defence forces of an impending attack on
a specific target. o

138 During the Gaza Operation, the IDFofo precautions that were consistent with the
safeguards required by law or suggested by the practice of other countries. As discussed
further in Section \C(4) below, the IDF not only implemented a range of precautions
related to targeting and munitions, but also used an extensive system of graduated
warnings to civilians, including both general advance warnings through media broadcasts
and widespread leafleting, regional warnings to alert civilians to leave specific ara&s befo
IDF operations commenced, and specific warnings to civilians in or near military targets,
through telephone calls and warning shots with light weapons. While these warnings,

131 Kenneth WatkinAssessing Proportionality: Moral Complexity and Legal Rue¥ EARBOOK OFINTERNATIONAL
HUMANITARIAN LAw 3, 25 (Timothy L.H. McCormack ed., 2005).

132y.S. Air Force Pamphlet (197871 53(c)(2)(d); ICRC CIL Study, Practice, Ch. 5, 456 (emphasis adseel);

alsoid/£ 457 (fAwarnings may be general rather than speci fi
placed in jeopardyo).

¥ICRC CIL Study, Practice,CB., A 483 (emphasis added) . The Depart met
circumstances do not permitd recognizes the i mportance
mission accomplishment and allowable risk to friendly forees,war ni ng i 9dd. not required. 0o

134|CRC CIL Study, Practice, Ch. 5, { 485.
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unfortunately, could not eliminate all harm to civilians, they were frequefffidctive, as
aerial surveillance many times was able to confirm the resulting evacuation of numerous
civilians prior to an attack by the IDF.

(c) The Parallel Obligation of Those Controlling Territory
to Minimise Civilian Casualties

139 The parties in control ahe territory where the hostilities take place also have obligations
under the Law of Armed Conflict to minimise civilian harm, including with regard to their
own population. Thus, the parties to the
takethe other necessary precautions to protect the civilian population, individual civilians
and civilian objects under their control against the dangers resulting from military
oper a¥iTcn ss. dme a n s avoil &gatingntilimny bbgectivies within o near
densely pop%tidmd edn aartis¢cbdDpati onendedvounto st i | i
removethe civilian population, individual civilians and civilian objects under their control
from the vicinity?® olbdonieloppbsitd ywo plade jweapdns v e s .
systems in or near apartment buildings, schools, mosques or medical facilities, or to
encourage civilians to gather in areas that are likely military taéget®lates the Law of
Armed Conflict, because such tactics inevitably increasdiativcasualties beyond what
otherwise might occur in connection with an attack on a legitimate military target.

140. Thus, combatants who choose to fight from within civilian buildings bear responsibility for
the consequences, because their very presence inhs st ruct ures Awil |
against them |l egitimate. 0 As the | CRC e
Protocaoll,

Al't is clear that a belligerent who acc
buildings, for example, in dwellings or schools, who uses such

buildings as a base for combat, exposes them and the civilians present

there to serious danger: even if attacks are directed only against members

of the armed forces, it is probable that they will result in significant

damage to the buildingsd®

141 During the Gaza Operation, Hamas made it a centrepiece of its military strategy to locate
combat forces and weapons in civilian are
efforts to minimise harm to civilians. As discussed below in SectiorB &id V.D,

135 Additional Protocol I, art. 58(c).

136 Additional Protocol |, art. 58(b) (emphasis added).

137 additional Protocol I, art. 58(a) (emphasis added).

138|CRC Commentary to Additional Piaxol |, art. 57(2)(a)(i), T 2196.
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Hamasdeliberatelyexposed civilians to harm. It launched rockets from and established
weapons workshops and storage sites near homes, schools, mosques and U.N. facilities; it
used residences and public instituti@ssbases of operation; it misused medical facilities

and ambulances; and it boetrgpped entire civilian neighbourhoods. The evidence is
over whel mi ng, set forth in photographs, i n
boasts to local media.

B. Hama®d Br eaches of t he Law of Ar
Crimes

142 Both prior to and during the IDF operation in Gaza, Hamas flouted the Law of Armed
Conflict, terrorising Israeli citizens through an endless barrage of rocket and mortar
attacks, and deliberately usifglestinian civilians, as well as protected U.N., educational,
medical, administrative (scalled governmental) and religious facilities, as a cover for its
operations. In adopting such methods of warfare, members of Hamas committed
internationally recogised war crimes, and made it impossible for the IDF to avoid
collateral damage to civilians and civilian objectives in pursuit of legitimate military
objectives during the operation.

143 As the evidence discussed below illustrates, the tacticenadds opeandi of Hamas and
other terrorist organisations offend the most fundamental legal and moral norms of human
behaviour.

144 Whil e the examples of Hamasdé violations of
are far from exhaustive, they illustrate tegtraordinary challenges that the tactics of
Hamas posed for the IDF, as a military force committed to respecting its obligations under
international law. As explained below, Hamas has violated a myriad of basic norms of
International Humanitarian Law.

(1) Deliberate Rocket Attacks Against Israeli Population Centres

145 As described in Section IB. above, for many years Hamas engaged in deliberate,
systematic and widespread use of rocket attacks, mortar attacks and suicide bombings
intentionally directed at civilian targets in Isr&€l. The international community,

1395eee.g.,Report,Erased In A MomentSuicide Bombing Attacks Against Israeli Civiliartiman Rights Watch,

15 October 2002 available fattp://www.hrw.org/en/reports/2002/10/15/eraseadmentand Report|sraeli civilians

victims of attacks by armed Palestinian groudg&decins du Monde, July 2003; available at

http://www reliefweb.int/library/documents/2003/mdapt-21jul.pdf( whi ch has al so coined the
name the suicide bombing attacks).

-52-


http://www.hrw.org/en/reports/2002/10/15/erased-moment
http://www.reliefweb.int/library/documents/2003/mdm-opt-21jul.pdf

THE OPERATION IN GAZA: FACTUAL AND LEGAL ASPECTS

including the United Nations, the Quartet of Middle East medidtbthe European
Union* the United State$? the United Kingdori® and many other States and
international bods s , have condemned Hamasdé rocket at

146 Hamaso6 rocket attacks directed at | srael 6s
the basic principles of distinctidff. Any doubt about this is resolved by the fact that
Hamas itself has boasted of itdention to hit population centres. It is well accepted in
customary international law that [ i | nt enti onally directing
popul ation as such or against individual ¢
war crime'®

147. In this case, numerous international observers have recognised that Hamas was
intentionally engaging in deliberate attacks, in violation of the Law of Armed Conflict.
Even well before the escalation of rocket attacks in 2008, the United Nations- Under
Secretary Gener al for Political Affairs cort
and mor al' yhe WnitednNatiorss UndeBecretary General for Humanitarian
Af fairs stated that Athereds no | ucketsj fi caf

140 Quartet Joint Statement from Russian Foreign Minister Sergei Lavrov, U.S. Secretary of State Condoleezza Rice,

United Nations Secretareneral Ban kimoon, High Representative for European Foreign and Security Policy

Javier Solana, German Foreign Minister Fri\&lter Steinmeier, and European Commissioner for External Relations

Benita FerreréNaldner, 30 May 2007, avaible athttp://www.un.org/news/dh/infocus/middle_east/quartet
30may2007.htmi The Quartet strongly condemned the continued f
well as the buildup of arms by Hamas and other terrorist groups in Gaza. It endorsed PA President Abbas' call for an
immediate end to such violence, and called upon all elements of the PA government and all Palestinian groups to
cooperate with President ABls t o t hat end. o

“European Union Presidency statement, 16 May 2007: ATh
terms the Kassam missile attacks launched from the Gaza Strip against Israeli territory which have caused many

injuries during the Ist few days and appeals to Palestinian leaders to do everything in their power to stop them. An
escalation of violence must be prevented. 0

142 State Department Daily Press Briefing by Spokesman Sean McCormack, 17 May 2007, available at
http://www.imra.org.il/story.php3?id=34365 fiVi ol ence perpetrated by Hamas, as
further the cause of peace. What it does is result in the deaths of innocent civilians and it also untterscores
importance of reaching those political accommodations on the falelstinian track among those individuals who

are committed to peace like Prime Minister Olmert, like President Abbas, and the people around him and that work
directly for him. We wuld hope that Hamas would make another choice; in making a choice for peace, in making a
choice for a Palestinian state, because the only way that they're going to see that is via the negotiating table. They're
not going to see it by launching Qassankats into Israel. They're not going to see it by attacking the legitimate
security forces of the Palestinian Authority. They're not going to see it by sending young people armed with suicide
vests to bl ow up cSecasdresk rlasa3dérot hitypyKassarsbarage sromdGalsaael

Ministry of Foreign Affairs, 1 June 2007, availablenttp://www.mfa.gov.ilMEA/Terrorism
+Obstacle+to+Peace/Palestinian+terror+since+2000/Sderot+hit+by+Kassam+barrage+fromrmH@ays2007.htm

“3Margaret Beckett,thBr i t i sh Secretary of State for Foreilggsm and C
deplore rocket attacks from Gaza against I|Israel, attacl
144 Additional Protocol |, arts. 48, 51(2), 52(1).

145 Rome Statute, art. 8(2)(b)(i).

146 Greg Myre,UN Official Touring Israel is Near Area Hit Bgockef The New York Times, 22 November 2006
(quoting Ibrahim Gambari), available at
http://www.nytimes.com/2006/11/22/world/middleeast/22mideast.html?pagesveprint
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148

149,

becaukbey Aagdté indiscri minat“AndthehleN. 8ebrataryn o mi
Gener al confirmed his view that t he rocket
civi M ans. 0

Hamasdeliberatelytargets rockets and mortar roundslsaeli population centres and
specifically intends toause the maximum amount of civilian death and suffering. Hamas
cheers when one of its rockets or mortarsceeds in hitting a civilian target, whether that
be a private home or public institutiofor instance, the following Hamas poster boasts of
homes destroyed by missiles in Southern Israel:

Hamas poster depicting Israeli civilian homes destroyed by rocket fire

3

It is therefore clear that thpurposeo f Hamas 6 1 ncessantdsr csmkudth ea
towns and cities, in addition to causing death, injury and destruction, is to spread terror
among | srael 6s <civilian population. Thi s
Armed Conflict. As discussed above, it is a core priecgdl customary international law

that:

147|sabel Kershnetsraeli incursion into Gaza Strip Kills 4 militant$he New York Times, 17 February 2008,
(quoting John Holmes) availablef&dtp://www.nytimes.com/2008/02/17/world/africa/1 FHimideast.4.10121958.html
148 press ReleasSecretary General Profoundly Concerned at Escalating Violence, Growing Casualties in Gaza
Statement SG/SM/10997/PAL/2074 (Spokesman of Secretary General Baook), 16May 2007, available at
http://www.un.org/News/Press/docs/2007/sgsm10997.doc.htm
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i ma

AActs or threats of violence the pr
on ar

terror among the civit¥an popul ati

150. In sum, in launching rocket and mortar attacks against Israeli targets, Hamas is guilty of
repeated and deliberate violations of the Law of Armed Condlicand because these
violations were wilful, its leaders and operatives are guilty of committing war crimes.

(2) Abuse of Civilian Sites as Cover for Military Operations

151 The Law of Armed Conflicn o t only prohibits targeting
requires parties to an armed conflict to distinguish their combatant forces fronowimeir
civilians, and not to base operations in or near civilian structures, especially protected sites
such as chools, medical facilities and places of worship. As the customary law principle
is reflected in Article 51(7) of Additional Protocol I,

AiThe presence or movements of the civilian
shall not be used to render certain p®ior areas immune from military

operations, in particular attempts to shield military objectives from attacks or

shield, favour or impede military operatior

152 This general prohibition applies with particular force to schools and other facilities

regularlky attended by chil dren. Thus, Al c] hild
shall be protected agai ns$% Malipay faclitiessr and o f [
ambul ances are also singled out for sspeci e
shall medi cal units be wused in an a&attempt

Similarly, combatants are forbidden to use places of worship such as mosques in support of
military efforts!

153 The reason for these rules is clear. When a party @rraed conflict uses civilian and
protected spaces for military purposes, those spaces become legitimate targets for the
opposing side, thereby placing civilian lives and infrastructure in grave d&fger.

154. Despite the clear proscriptions of internatioraal/| the intentional abuse of civilian areas
for military advantage is central t o Hamas

149 additional Protocol I, art. 51(2).
150 additional Protocol I, art. 77(1).
B11d., art. 12(4).

*21d., art 53.

1¥gee,eg. | CRC Commentary on Additional Protocol |, Articl
often happens that purely civilian buildings or installations are occupied or used by the armed forces and such
objectives may beatthce d, provi ded that this does not result in ex
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in Gaza, as described below, Hamas launched rockets from near schools, used hospitals as
bases of operation, stored ap®mns in mosques, and boelbgpped entire neighbourhoods,

al |l in contravention of <c¢clear and specific
was twofold: (1) to take advantage of the sensitivity of the IDF to civilian casualties on

the Paleshian side, in an attempt to deter the IDF from attacking legitimate military
targets; and (2) where the IDF did attack, to wield an excellent propaganda weapon against
Israel, featuring civilian casualties as well as damage to homes and public in&titution

other words, Hamas chose to base its operations in civilian areas not in spite of, but
because ofthe likelihood of substantial harm to civilians. The tactic did succeed in
causing IDF to forego attacks on legitimate military objectives in oalprdtect the lives

of innocent Palestinians and to preserve intact important public facilities. But in many
cases, the IDF could not forego a legitimate military objective without undermining its
mission and jeopardising both its soldiers and Israeliams. In those circumstances, the
result of Hamasdé6 approach was to make it
forces to avoid harm to civilians and civilian structures.

(a) Staging of Attacks From Residential Areas and
Protected Sites

155 Hamas opeatives regularly fired rockets into Israel from within or near residential and
public buildings, including schools, mosques and hospitals. The following images
illustrate the use of this tactic in the 18 months prior to the Gaza Operation:

Beit Lahia (27 February
2008, Israeli Channel 10 TV); Right: PRC rocket fire into Israeli territory
(Mugawamah Website, 27 February 2008)

154 Numerous videos detailing this and other Hamas tactics are available on the Ministry of Foreign Affairs Video
Resource Library, dittp://www.mfa.gov.il/MFA/Visual+Media/ThéDF-operationin-Gazal4-Jan2009.htm as

well as on the website of the Intelligence and Terrorism Information Centetpatwww.terrorism
info.org.il/malam_multimedia/English/eng_n/html/hamas_e062.htm#a
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3 A pit from which rockets were fired in the middle of a residential area
(Source: IDF Spokesperson, 29 December 2008)

3 Rockets positioned on the roof of a house (YouTube, 11 July 2007, picture
from the I1zz al-Din al-Qassam Brigades propaganda bureau); Right: Mortar
launcher positioned near a house (Source: Al-Agsa TV, 26 October 2007)

The Palestinian (o
Association for the. Shuhadaa
Rehabilitation of the Medical Center
Disabled

3 ocket Launching position near public buildings in the Shati Refugee Camp

(Source: IDF Spokesperson)
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156  On 29 October 2007, Hamas launched a mortar attack from the yard of the central building
of an United Nations Relief and/orks Agency (UNRWA) educational complex in the

town of Beit Hanoun in the northern Gaza Strip. The Secrk&eneral of the U.N.
condemned this incidef¥.

3 Rocket launching squad positioned near the main building of an UNRWA
educational complex in Beit Hanoun (Source: IDF Spokesperson, 31
October 2007)

157. A similar incident took place on 18 January 2009, immediately after Israel announced the
end of its Operation in Gaza: Israeli forces identified a rocket launcher placed immediately
between two schooldildings. The Israeli Air Force did not attack the launcher because of
its proximity to the schools, as shown on the image below.

Firing rokets near two school buildings after Israel announced it was
holding its fire (Source: IDF Spokesperson, 18 January 2009)

3

155 press ReleasBan Kimoon condemns rocket attack from Gaza school run by UN agdndyNews Centre, 8
November 2007, available http://www.un.org/apps/news/story.asp?NewsID=24593&Cr=palestin&Cr1
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158 Hamas activist N.A., a resident in Atatra, was arrested by the IDF during the Gaza
Operation. In his investigation, N.Aadmitted that Hamas operatives frequently carried
out rocket fire from schools (for example, the Sakhnin school in the area of Abu Halima,
and another school in the area of thdalal neighbourhood), precisely because they knew
that Israeli jets would ndire on schools>®

159 During the Gaza Operation, Hamas continued to launch attacks from densely populated
areas and protected sites. In fact, as IDF forces advanced into Gaza, Hamas began relying
even more heavily than before on rocket and mortar launcbes tire midst of urban
centres. Human Rights Watch, in a letter to EU Foreign Ministers, strongly condemned

this practice, confirming that it has ndoc
very near popul ated hdmes or other civilia
160 Newsweekw i vi dl'y descri bed one instance of Hama
AfiSuddenly there was a terrific whoosh, |l ou

was anot her of Hamasd® homemade @assam rocke
and the mobile launchpad wasnack in the middle of the four [apartment]
buildings, where eWtry apartment was full é¢

161 Hamasd abuse of <civilian neighbouCdwriereds r e
dellaSer/k eported on 21 January 2009,0quoting t

APractically al/l of the tallest buildings
had rocket launching pads on their roofs, or were observation decks for the
Hamas. They had also put them near the big UN warehouse, which went up in

flanmés. o

162 In conducing rocket attacks from within civilian sites, Hamas committed grave breaches
of the principle of distinction, as well as the obligation not to put its own civilians at risk.

1% Seelsrael Security Agency, Selected Examples of Intetioga Following Operation Cast Lead, available at
http://www.shabak.gov.il/English/EnTerrorData/Archive/Operation/Pagedé&adtnterrogatiors.aspx

157 etter from Lotte Leicht to EU Foreign Ministers, 16 March 2009, available at
http://www.hrw.org/en/news/2009/03/16/letiewforeign-ministersaddressviolationsbetweenrisraekandhamas
(emphasis added).

1% Rod NordlandHamas and Its Discontentslewsweek, 20 January 2009, available at
http://www.newsweek.com/id8D691/output/print

1591 orenzo Cremonestosi i ragazzini di Hamas ci hanno utilizzato come bers@xgiiriere della Sera, 21 January
2009, available dtttp://www.corriere.it/esteri/09_gennaio_21/denuncia_hamas_cremonesi_ac4206@1dd
833f00144f02aabc.shtml
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163

164

(b)  Use of Civilian Homes and Public Institutions as Bases
of Operation

In addition b staging rocket attacks from civilian areas, Hamas conducted much of its
fighting during the Gaza Operation from bases within private residences and public
facilities, which Hamas assumed the IDF would be reluctant to attack. As documented
further detaiéd in subsection V@8)b el o w, Hamas6 main base of
Gaza Operation was located inside Shifa Hospital in Gaza City, which was not attacked by
Israeli forces out of concern for the inevitable harm to ciwdlialso present in the hospital.
Hamasdé6 decision to place the |ives of hund
this manner, however, is in clear breach of the principle of distinction and its particular
application in the case of medical ilda®Es, as described above.

Similarly, Hamas abused the protection accorded to places of worship, making a practice
of storing weapons in mosques. During the Gaza Operation, the IDF found repeated and
conclusive evidence of such use. For instance,eapltbtographs below demonstrate, IDF
forces discovered weapons in a mosque in Jabaliya:

> | | :

3  Weapons, includin an anti-tank cannon, discovered in a Jabaliya mosque
during the Gaza Operation

165 R.A., a Hamas activist arrested by the IDF during the Gaza Operation, revealed his

knowledge of Hamas storage places for weapons, including the housesivistsac
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tunnels,orchards and mosques. In particular, he indicated, the Salam &losque
served as a storage site for rockets and other we&fons.

166. In some cases, IDF forces fired on mosques known to serve as weapons storehouses and
bases of operationf-urther confirmation that weapons were indeed stored on the premises
came in the form of large secondary explosiéhs.

167. There is also considerable evidence that Hamas misused a variety of other public
institutions as operational bases. I.Y.H., a residérBeit Hanoun, was arrested by the
IDF during the Gaza Operation. 1.Y.H. told IDF investigators about a Hamas training
camp in Khan Younis that was located in a sports complex behind the Omar Ibn-Abd al
Aziz Mosque, across from the municipality, as wallracket firing from a grove in the
area of Beit Hanoun and tunnels dug in the area of Khan Younis. He also revealed
knowledge of a laboratory for manufacturing explosives and rockets, located in the civil
administration complex in the Jabaliya refugemp?

168 Hamas also intentionally located its military activities adjacent to sensitive sites, such as
schools and U.N. facilities, or in the midst of residential neighbourh&bd$e following
aerial photographs offer some examples:

10 seelsrael Security Agency, Selected Examples of Interrogations Following Operation Cast Lead, available at
http://www.shabak.gov.il/English/EnTerrorData/Archive/Operation/Paged&adtnterrogations.aspx

181 5ee video footage showing an IAF strike s#fsiumerous secondary explosions, caused by munitions stockpiled
in a mosque, available http://dover.idf.il/IDF/English/News/the Front/08/12/3102.htm

152 Seelsrael Security Agncy, Selected Examples of Interrogations Following Operation Cast Lead, available at
http://www.shabak.gov.il/English/EnTerrorData/Archi@gferation/Pages/calgad Interrogations.aspx

183 Regarding the use of houses for military purposeshttp://www.terrorism
info.org.il/malam_multimedia/Englh/eng_n/pdf/lhamas e062.pdfor the use of mosques for military purposes,
http://www.terrorisminfo.org.il/malam_multimedia/English/eng_n/pdf/lhamas_ef&Bandhttp://www.terrorism
info.org.il/malam_multimedia/English/eng_n/html/hamas e059.htm Regar di ng Hamas 6 wuse of
http://www.terrorisminfo.org.il/malam_multimedia/English/eng_n/html/hamas_e060dridhttp://www.terrorism
info.org.il/malam_multimedia/English/eng_n/html/hamas _e055.htm
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y of Turget to
Sensitive Crriliun Sites
Armed Operatives seen
Entering and Leaving Area

3 Hamas headquarters (red) surrounded by schools (yellow) in Tel al-Hawa
neighbourhood, southwest of Gaza City. In proximity to the headquarters
and schools armed men were seen entering and leaving the Hamas
compound (Source: IDF Spokesperson)
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3 Hamas post and arms cache (red) near an UNRWA school (yellow) in
Rafah. The military facilities are about 25 and 10 metres from the school.
The Hamas post is in the enlargement (Source: IDF Spokesperson)
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3 Training camp and headquarters (red) 125 metres from schools (yellow) in
Gaza City (Source: IDF Spokesperson)

3 Training camps and a military camp (marked in red) near schools (marked in
yellow) in the Sheikh Radwan neighbourhood of Gaza City. The red dots
with white stars designate launching points of rockets (Source: IDF
Spokesperson)

169 During the Gaza Operation, Hamas frequently commandeered the homes of civilians as
temporary bases to attack Israeli forces. A reporter P@mSpiegelecounted this story,
based on an interview with a Palestinian who agreed to speak scslbmgyfall name was
not used, due to intimidation by Hamas:
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