DEPUTY THEATER JUDGE ADVOCATE'S OFFICE
7708 lAR CRIMES GROUP
URITED STATES FOROES, EUROPEAN THEATER

December 1946
UNITED BITATES g
va wod Case llo. 12-1160
Karl FOLUS, = g
& German national

1Y

1. IRIuL: The ccoused was tried at Duchau, Germany, on 13 Scptomber 1946
beforo an Intermediate Military Government Court appointed by paragraph 2,
Spaclal Orders No, 250, Houdguerters, United States Forcee, Burupoun Theater,
4P0 757, dated 7 September 1946,

2« FINDINGS: Tuw offenee involved woss Fleas HMndinge
CHARGE: Violation of the Laws of lier: NG G
Purticulars: In that Karl POLUS, & German
eivilian, did, on or zbout 12 Septomber 1944,
at or neur larsleben, Germany, mimm commit
an uesault wpon an unknowm member eof the ted

States army, thon an unarmed surrendered prisoner
of war in the custody of the then German Relch, by

striking him with his fist, ond ldeking him with
hiﬂ fﬂﬁt* NG G

Js  SERTENGET The Court, by at least a two-thivds vete of the members
present at tho time ths.; vote was token coneurring, found the accused guilty
of the Charge und Purticulars and sentenced h.lm to be imprisoned for & term
uf aightem-t_ls} njnnt_nn', commcneing 23 april 1945, at Daochau, Germany, or such
other place us right be designated by competent military authority, The case
hes been forwurdod for final aetion (pur. 84, Letter, Headquerters, United
Siates Forces, wuropcan Theater, file 4G 000,5 JAO=AGO, subject: "Trital of
wer Crimes Cases, dated 14 October 1946),

be Wt Accused 18 ¢ Germun natlonal, 34 years of age, and
" raai-;uant ot Ausleben fﬂ 3=k)s No further porsonal data ars dlsclosed by the
reeord,

[I0N: That 'ﬁhn sontence be approved by the Theater Judge
advogate under the provisions of paragraph 8d, of the lotter referred to 4n

paragraph 3, supra.



6. EVIDENCE:
as For the frosecution, The case for the prosccution consleted entirc

of sworn stetements takon prior to the trial, and a pre-trial statement of the
cccused (Frosecution's Exhibite ln through 4a; Proseoution's Exhibit 5a; R 6=10

sccording to the statements of the witncsses other than aecused a four-
motor american airplane encountered difficulty over the town of larsleben,
Saxony, on the roming of 12 Scptomber 1944. Several pilots bailed out, ond
one landed in gore sort of a pit at umrsleben, A crowd gathered at the secene e
accused among thems Ho rushed up to this pilot, and struck him scvéral tines
in the faece with his fist, This caused the pilot to f£all to'the ground ‘and
accused kicked him soverel times nbout the body, One Otto MAUSHAKE stoppod
accused's attacks and escorted the aviator to town where he was lodged 1n the
jail for safoty. The evidence dose not show what later became of the rilot,

dccused in his pre~triel stetement told epproxinately the sane story and
said that he struck the pilot three times on the head with his hand, causing
the pilot to fall to the ground. Ho mistreated the pilot Mout of angdr apgainst
the Americans whose bombors frightened my nine yeers 6ld son and who E-anrin (hd:
nightshirt to the cellar every night with faar“l. (Frogecution's Exhibit 5n).

b. For the Defense. The accuscd took the stand and testified in his

own bohalf. He testified that he was in his home on the day alleged, that he
saw a pilot land from a plane about one or one and a half H.lamterlu from his
town (R 11}.‘ 48 soon as he saw that tho pilot was in the air he drove to the
spot where the pilot would land, and when he arrived the pilot wos standing
there. He went up to the pilot and Ydue to the excitement that I was in as s
corssquence of the incidents" he stm:mk the pilot two or three blows on the nee.
Hig right hand, with which he struck the blows, was open at the time, Ho suffy:
“row an impeirment of the use of his right hand, dus to an injury of the hous.
inr which he was under a doctor's care. Even -tu:;ﬂay there ig an indentatioc.
hadf vay betweon the olbow and the wrist of his right arm, and ho is not abic
to close his fists The hand and arm aré in better condition now than they wers
at the time of the ineident, The accused is righthandea (R 12-13).




Accuged further stated that at the time of the incident the flyer was wedr-
ing heavy foutgear, so that after sccused struck the two or threo blows the
flyer moved beck, and in doing so he fell. This was a8 a result of his attenpt.
to dodge the blows and "it is impossible that the blows themselves caused 1t.*
(13, 14). Aceused did not kick the flyer after he was on the pround (R 14).
dccuged's exciterent was &s a result of the fact that there were large seale
aerial attacks upon his area at the time, which caused his son great terror
(& 14).

Accuged maintained that he wae tho first German to come upon the seene and
that neither be nor anyone ¢lse had arrested the flyer. The flyer was not
arrested or taken into custody until the arrival of HAUB;I#EE (R 15=17).

8. JURISDICTION: The particulars alleged an unlawful assault upen a
prisoner of war, entitled under the Laws of Wer to be protected against acts
of violenee. Many ecases involying similar allegations and proof have previousl
been reviewed and discussed by this office. It has ropeatedly been hald thet
spacially appointed Military Government Court hes jurisdietdion to try such an

. offense, snd no further discussion of this subject is deemed necessary in this

: The case was tried entirely upon the
record, and excopt for the testimony of accused in his own behalf, no witnesses
were phyeieally present. Hearsay evidence is admissible in the trial of wer
erimes cages. Such evidence Iz admissible as has d bearing upon the issues
before the court (MGR, Title 5, par. 329; Manusl for Trial of liar Crimes and
ielated Cases, Scotion 270). Frevious ceses in which the sole evidenea hege
been sworn statements have been upheld as to their findings and sentence by
this office. The present ease ig analogous and there appears nothing in the
evidence presonted by the prosccution whieh would indue. a Aopa~ties Peom +hi
rule in the present éuse,

There is cleer evidence thet acoused struck a parachuted flyer several bl
with hie hand or fist and that ho kicked him with hia feat aftar ha had fellen.
accused denied that the blows were made with his fist end thut he kieked the

flyer. The court was at liberty to believe the evidonee introduced by the




nothing which indieates the court erred in this respect end no reeson appesrs
for disturbing its findings. The evidence, however; is not clear that the pilo
wes actually a surrendered and unarmed priscner of war, as slleged in the
pérticulara. It is clauf; hnﬁnvar, that he offered no resistance and that he
';ma in the =zet of m-.r.rrandaz;iug. fihile i1t might under certain ciruullmtanuaa
be desirable to amend tho court!s findings in order to show this fact, the
legality of the sentonce would not be affected thereby, end it is merely noted
for the purposc of tho record that there was a failure of adeguate proof in
this respocts
The pm#arfzdinga setisfied tho requirements of a fair trial. Accused was
prnvidné with military counsel for his defense. Competent interpreters were
used; challenges for cause were allowed; and a two-=thirde vote of the mnéhars
of the court present was required for ncn"nl'iut.j.m and sentenee, There wore no
errors or irregularities which affected any of the substantial rights of the
accuged. The appointment of the court and its proceedings were in compliance
with pertinent direetives and with recognized principles of Internationel Law,
10, SERTENCE: The sontence wes within the power of the court to imposs,
It has actually expired by i‘_ba own terms, as of the date of this review, a.nd
it ghould be at-u:taﬂ here that the proper authoritics have boen notified ta
Iml.enaa accused. _ . L
11, HECOMMGNDATION: It is rccommended thet the fiﬂldinf_ra and sentence be
epproved by the T’hﬂaterl Juﬁgﬁ advoeate under the provisicns of paz:ngrnph dd,
of the lotter, Headquarters, United States Forcee, Buropean Theater, referred
to in paragraph 3, supra. Forms of action to unun;plish this resull, should
it meet with approval, are qtrt:auhﬂd herete,
SAMUEL SCWENFIELD '
Attornegy ;
Chief, I'os’ Trial Section
I have examdned the record of trial and I concur: : |
Cs E. STRAIGHT
Colonel, JAGD
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