











Judge Advocrte improperly rend a part of the st temunt to the ecnmission,
(R 78) The Law Member ruled that the document was sdmissable end tho
Defense Counsel took exceptien. The Law Member then ruled that the L
proper stotesent of the Trisl Judge Advocate would be stricken from the p
rﬁgm , whereupon the Trial Judge: Advoents withdrow the document from
=) B . 1

In seversl insteices, hearsay svidence was ndmitbed, sametiucs
over cbjection. (R 1A, 19, 78) This ia elesrly permissible under pera-
graph 5, War Crimes Memorandum Number 3, ©s, the only condition being
thet it nust heve probetive velue to & reesonsble man,

During the direct exemination of prosecution witness Anton
KUBHLER, the Triel Judgs Advesato made & commont regerding the witness'
rentelity md manner of testifying. (R 30) The remerk wes rede improper-
1y nt thet timg and sonstituted & viclation of the mile against a party
attempting to diseredit his own witness. There was ne objection by
Dofenss Oounsel, however, and it cannot be said that the error was
prejudicisl o the rignts of the scoused. In several other instrnces
sutenpted vieleilons by the Teial Judge Advoeste of the pormal rules of
procedure were cerrected by the Lew Mcuber. (127, ?3-'-'?‘&?3

8. Sultlciency

brticle 1, Genava Convention of July £7, 1929, for tie aeliora—
tion of the sundition of the wounded nnet niek of awuies in the fiald , ro
cited in papagraph 174, Field Manual 27-10, Hules of Lead Warfare, stutes
aa follows:

Mofficers, soldiers,and other persoms officially sttached to
arnies who ers wounded Or slck shall bo protected undyr all clrcumstances;
they shell be troated with humenity and orred for, without distinetion of |
nationality; by Lhw belligerent in whose power thay are.W

irticle 2, Geneve Convention of 27 July 1929,0s, #s cited in
paregreph 175, Field Manuel 27-10, further states: :

ngubject to the eore that gust be teken of them under the proced-
ing orticle, the wounded znd gick of any army who fall into the powen of
the other belligerent shall be prisonsrs of war, and the general rules of
internationsl law in respsct to prisencrs saall be applinabla to thom" .

In discussing these articles of the convention, one authority
states the followings:

" Mhs improtent polot in this Article is-to determine the meandng

of tsick snd woundsd', in erder to know when protaction is demended, It.
{s slear that the expression appliss only to those wio, through sickness
or wounds, are no longer eble to continue fighting. Those who continue
despite wounds are conaidersd as active combztants, and tre 1isble o -
be abtscked s such.! Wherton's International Law, Gd 1944, P 191 S
Tnere ean be no question that bhe American kuer, Fogen, falls
{rito the eatepory of persons mentioned in'tho aboye articles. Ha had
parachuted from o disabled plane, hed Yeen eaptured and disarmed, and was
guverely wounded, Ha was entltled o the preotistiond affordad by these
articles, and the genaral rules of {nternational law in respect to .
prisoners were npplicnbles to him.

! The trestmént he should heve rsscived is stated in Artlele 1liy
Geneva Convention of 27 July 1929, reldtive ve the trestment of priscners
of wer, &8 sited in epragreph 37, Fiold lagunl 27-10, Rules of Lend./Wer-
fetas '

WPrisoners affscted with e surlows illnugs or whose conditdon
nebessitates & major surgienl cperstiun must ba admitted, ot the oxpunse
uf the detalsing puwsr, to nny militapy or eivil modicrl establishment
qualifled to trest them,"
The basis of the cherge sgainst ths accused in this orse wes
that he encouraged, aided, Abstisd sl pearticipabod inthe daninl of '
proper mediccl attontivn® to wnich the depeased flisr wes entitled reppoctst
first, he refused tu render any wedicsl trentment to the flier himsalfy
sacond, he Tefuged ¢ send ths Ilier to & hospitel in an amkbulance for
proper trestment; thind, he refused to give permission to Dr BLAHA
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in TEEFTA TO LOE LAPSU pOlAv, AT 18 ngcossary to eonsider
whet duty or cbligetion the accused owed to the flier under the
circumatonces, - The lew does not ordinerily sttech eriminnl responsi-
bility for non-fessance in the sbsence of & legsl auty to take speci-
fic action. It appears from tue record that the cccused wes the pube-
Lic Health Commissioner for Krels Kirchdorf (R 80)., It further appesrs
Lhat he represented the Landrst on the day of the alleged orime, aad
that the Landrat hed the duty of ovacuating wounded ilisvs (R #3), In
the words of Dr GRISL himself, the Landret wes rosponsibel for toking
crre of wounded American fliers (R 84), and furthomore the Londrat
hed issued no orders or instructlons to the secused not to trest or
rander medical attentlon to wounded flisrs (R 81). As the rapreson-
Letlve of the Lindrat, therefore, the rocussd may bo considered fully
responsible for the purformence of theso duties., As further support-
ing this conclusion, it eppesrs thet RECHPBERGER, who wis =otuslly or-
dered to crpture the fliers, subsequently reported to the Lendrot that
thu secuscd had rendersd no medical attention in this instrnce, and
said further thet "Ur GRISL end myself nt the time did not mel c8 we
should have scted.! (R 28) ﬁnﬂu » tuping the courss of the trial,
the nccused attamptod to change his plea to guilty bocsiuse, as he said,
M feal puilty of having refused the hslp," fgl B.S Standing nlone,
this letier point might be considered to be of limited provstive' value
on the besis that the sccussed may heve folt thst He had meraly violsted
the ethles of the moditol professicn, but when sousidered in rolation
with tha ether testimony, it spperrs more probsble thet ho felt that

ne hod fpiled to perform e speeific cuty ou tiis ocension, It thus.
appuars from the ovidence thet the recused at the time of the alleged
offense wrs under a duty to resder wediedl atbuntion to the flier,snd
his failure to do so is =n offense for which he may lepgelly bo held respo-
nsibles, "IL is non-fetsance snd, & crime for fny public officer wilfully
to neglect to perform any duty for wiich ha is bound to parform........"
Willer, Criminel Law, 1934, psge 477, .

In regerd to-the second snd tulrd points entloned above,
the evidence is so elerr und the record so complebte ns Lo eall for
little comment. The rocused himself admitted thst he alone had nuthor-
ity to dispstel sabllspces within Kreis hlrchdorf, thct hs had an
embuluncs availoble on 26 July 1944, end that he did not dispateh it
on this ovesslon, (R 83) Also as indioerted in paragraph 3, supra,
there wes smple testimony to sustein the concluslon that Dr BLAHA tallkud
to the sccused on the telephone and was told tla- ac medicel attsntion
wes to bo glven to the wounded flier, and that Dr BLUHA co dd pot render
the ﬁ[s;gmpriat.‘a trestmant without the- puruission nnd sssistence of the
avoused. , :

‘Whether the conduct of the accused crused the decth of the
flier is & metter of cunjeoture, but it seems fairly obvicus that it
did contribute to his desth at the tinw. He, no doubb, through pro-
fessional tredning, could have slowed the bleeding of gha woundad
fliar had he triaed, rathar then to lssve the fller in untreined hands.
And, if the view of the evidence taken by the commiseion is corrsct,
he ecould grestly heve expedited more substantisl trectment, In oy
avent, this wee a quostion of faet for the commission to determine,

It should be acted that it wes not essentisl to prove that the accused!s
conduet crused the death of the flier, beoruso thers was sdeguete proof
of the positive danisl of mediarl nttenticon, whish is tha asssnca of
thsl charge under the rules of war. Proof thit such denis) ccused the
death of the flier would morely constitute an sggrsvetion of the offence
to be teken into consideration by the commiasion in.determining the
santence J

The findings of gullty ere sustolned by evidence which was
conpetant within the mosning snd intent of paragraph i, War Crimas
Mémorendum Number 3, nemely, that it had provative velus to a resson-
able man, There are no irreguleritine affecting the frirdess and
impartislity of the trial or which sare prejudicicl to the substentinl
rights of the recused in procuedings such #s thess,



















