














ordorsd this flyer ta be killed that he rofused to do it, Ths asoused
said he thought the flyer might csonpe, if they took him 4dnto the woads
(R 784), In his extrajudicial sworn statoment the acoused stated that
MUISCHLER agroed to shoot the flyer (R 2245 Pefix 26A), Tho acouscd ads
mitted golng to the wooda whero the flyer wns killed (R 2245 7-Bx 254),
1% g ro¥ clear that the acoused was near MUTSCHLER et the oxact tima nf
the shooting (R 205, 224, 798, 853, 81; F-Fxs 254, 89),

Suffiodenoy of Bvidanco: The gullt of the acoused is satisfictorily

ogtabliphed, He admitted his particirition in his extira judiotal sworn
statomant and in his tustimory in Court. although the aecused 414 not
affirmatively roly unon the dofenss of supsrisy cruers, the lssus -wma
presanted by the evidonoe introduscd by +he nrosscut iom.  dowever, from
the ovidonos the Uourt might well have concluded that the nosused willing~
ly partioipatod; that the orders ho mad resetved wero those of s
smmmading officer who was at o solnt distart from the soeng of actlong
that he did not not under ary Ammedisto ampulsisng that his desires 45
aoopembe with and bo please hs superisrs we prentsr tran oblop gongider-
atilone; nwnd that tho evideneo in ropard to superlor orders wholly Milsd 4o
moet the burden of proof required by parbinent authorltios dsoussed in
Bootion V, moat.

The findings of pullty are war rantbod bty the evidence. Tho suntence
is nob ‘oxpessive,

Fetitionse Mo Petitione for Review wopre filod, 4 Pobition for
Clomenoy wua filed by Therese thillpp, the wife of the uooused, D
Dsoembar 1947,

Hogommondationg: That $he findir ga and santenoe bo approved,
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prudent persun, would not heve known that the set which ho Vs direotod

to perform wes illegal or contrary tc univorsully accepted stenderds of
humen oondust, and (o) thet he aoted, ot lesst to momo extent, undor
lmmgdiate oompulsion. Having sutisfuctorily estublished theso ¢loments,
the omount 4o whieh his sontenee should be mitlgated depends upon the
charcoter and extont of the immediste oompulsion under which ho ancted.

(8co London jgresmont of 8 Aupust 18545, Concorning Prosseution ond Punish-
ment of Major Wer Oriminals of the Buropotn Axisp FU 27-10, War Department,
U, 8. army, "Rules of Lond Wurfaore", paragraph 346.1, Change Mo, 1, 15
Novombar 1544; Opponheim, "Inth rnatioanl Law™, supre, and the Llandovory
Costlo Casa oited thoreiny; Manunl for Courte-linrtial", supras "Report to
the President of United States", 7 Jude 1848, by Mr. Justice dogkson, V.8,
Ghiel Counsel for the Proscoution of Jocls Criminality; troct from Goebbels!
"The &ir Terror of Qur Bromies®, feund in footnoto, puge 68, "Militery Ooocus
lém.ti:n ond the Rules of tho Low", by Ernst Froonkolp Unitod 3'{;&‘1:'.-'_5 v. Bury,.
¢t al., opinion DJANC, Soptombsr 1846, United Stetss v, Themes, supre; and
Mited Stetos ve Bock, of il ; cpinlon DJAVC, Decomber 1946, )

Procsedings Thou Loss Than Pive Ccurt iombers Frogenty Oolunsl albsrt

Reds Borden wos excused ns o membur of the Court oy the eppointing suthor-
ity, leowing five menbors on ths Court (R 70)s Licutencrt Colonol Jamos
T. Rysn wes temporarily excusod from the Court fur the nfterncon ecusion,
21 Uetober 1947 and &1l of 22 Ootuber 1947, leaving & four mun Courte Tho
defonse counscl for all of the mscused and the progoouticon egreed to oo
binue with the trial (R 892). Tho record shows thut Lioutenuent Colensl
Ryan read the regerd of the procesdings for the time ho wus ubsent (R 859).
¥o cbjection was mode by the doforse to the four mun Court,

Subparegraph 6d, of tho dpplicable dirocotive set Porth in Sosticn 120,
waaual for Trisl of War Crimes and Rolated Coses", 15 July 1946, provides
thot Gerersel MWilitary OGuvormment Courts spoeinlly appointed for the trial
of war orimss cosos*will sunsist of not loss than five members,  Sube
paragroph 7a. of the pume directive provides es fullovas

"IT after the trial hes bogws o now member is

appuinted or & momber, un soocunt of wnavoidable
abganes during & trial misses port of the procsudings,




the prosident will cnuse such menber to recd the reourd

of tho proscedings hud priur to his being eppcintod

or during absenoe, ng the come may be."
Tho Court soneistod of ths presoribed numbor of ﬁﬁmbura. Ne opplicable
regulation pronhibitod the Court from eontinuing with the triel of the
case during the temporery sbacnes of one of the preseribed mombore.
Incamuch o8 the record affimetively shows that the ebeent momber reod tho
rooord of the proceedings had during his absence, it does not appear thut
eny injustice resulted to tho socusod,

Exemination of the pntire record fails to disclose uny error or

omipsion which resulted in injustics to the mocused.
VI. CONULUSIONS»

Ls 1% is reoummended thet the findings and the sentonces bo approved,

2. legsl Forms Nos. 13 mnd 16 4o agocmplish this result are ubtuched
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horeto, should it meet with approvel,

Aaving oxamined tho record of trial, I ccneur, this day of

1548.

- beputy Judge advuonte
fer War Crimes



