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TER TMITED STATES|

f VS, 3
, OTTO STECFD and TURT rITIHWE,
' German Fationals
| Case No, 12.1851
|‘ RIVIZW 4D RECOMIDATIONS OF STAIFT JUNGE LDVOQLTE

| 1. TRIAL:

The accused were tried at a joint trial at Ludwigsburg, Gernany,
4 on § aoril 1946, by a General Military Government Court appointed
by Par. 2, Spceial Orders ¥a, 686, Headjuarters Third Todted States
<oy (Vestern ¥ilitary Distpict), PO 403, 4 oril 1946,

3. (QHAEGDS, PIFAS, FIVDINGS 4D SENTEYOE,

Charge and Speeification e " Plea Finding
‘ |
3 Charge: Vielation of the Laws of War e} &
W ‘ : .. (4= to each (4a te
. " aadneed)  each
_ " > 4 accnand)
Soec’ floattons ; 1 - Mo 6

b (48 bo each (48 bo
5 In that Otto STFOFP and Xurt  adoused) eaph

VIEEEE, German nutionale, did, at or near pepupad)

sross Dentke Gormany, on or abeut 28 Sentambor ° .

1944, wilfully, deliborately and wrongfully

gncourage, ald, abet and partieipate in the

H1ldne of & mombor of the .5, Army alleged

,to be alme W, Demnerle, who:was thon an un-

armind, eurrendered prisoner of war in the

custody of the then Berman Réich,

Beatences

The Court by at least two—thirds vote of the members
vrasent at the time the vote was taven sontenced:

0TT0 SURDPP to be imprisened for a tora nf twelve (19)
yoara commencing 18 March 1946, at euch mlace as may be desip-
snatod By sermobont milibary aubhority,

- EURT FIEENE to be irprisoned for a term of five (B)
yoarg copriencing 12 March 1946, at euck nlace ae noy be dcsig-
nated by commetent military authority.

3, DiT4 48 TO 0OUETD:

G070 SUZCPF: .ccuscd 1s a mala German citimen, a




elvilian, 4% yeare of age, married, two childron agee 1 and
8 yoare, and o resident of Gross Btueckheim, Germany (R 3,
1)« 4coused 1s a farmer hy occuvation and at the time of
the commiseion of the offenee herein he was employed as a

minor alerk in the office of the Landrat 1n Wolfenmbuttel (B &),
Hia jainad the WSDAP 4rn 1941 and held tho wegitlan of Stavm

fuehrer in the NSI'F at the $ime of the cpmmission of the
offonse (R 81, 69). Acoused served in the German Armod Forcos
from 1917 to 1918, and eustained a severn brain injury, the
offects of which he claims still bother hinm (R°36, 41). Ho

was arrested in May 1945, roleased 3 Docember 1946, and ro-
arvastod 18 Marah 1948 (R 4R, 4RY .

FORT FIEFMTE: JAccused 1= & maln Gorman eltigon, eivilian,
34 yoars of aAgo, and a reosldont of Gross Dontke, He 1s &
farmor by occcunation (R 58; Txhibit 4). He has never beon &
mapbar of the NSDAP or any of ite affiliates, Ho sorved in
tha Gorman armod Fareoe fram 1A Jaonsary 10472 ta 17 Tanuury

1945, and ross to the rank of Private Firet 0lase (R 56,
58; Exhivit 4),

EVIDINCE:

fa. Par tha Praseentiont -

1. A4s to accuscd SUVOPP: On or aheut mid~day on tha 28th
of Bopterbor 1944, cartain ancrlean pilots purachuted to oarth
in tho vieinity of Gross Dontke. ascoused wam working in the
Londrat of fice at Wolfenbuttel and ohe of hie dutios was to

manrah far and talra inks ovetady wnomv pilata whe had landod

in the vieinity., Of thie day he laft the Landrat office on
a motoreyele giccompanied by the Pirst Sergeant of volles,
Rudelf Meyer, dn the dlreetion of Wendoeser, Gross Dentlko

(# 4, %), Inroute to Gross Dentke thoy nassod threo .merican
filore on the roud and whon they reached n point:.a short
dintanca frod. Wandessen they learned that.a wounded ameriesn
pilot was fn 2 near-by field (R4, 81), -The two men left

tho motoreyele along the road and thon welked to a sbraw pile
in a fio0ld adfoining the rond, whern thoy found she wounded
vilot., He was surrounded hy several female farm workers

(R 6, 31). The pilot had parachuted to eparth s short whiloe
bafara and had besn earrisd ta the bayetack by twa German
eivilians (R 21). The accueed Sukopn states the pilot wus
gtill living, dut was very badly injured, when thoy arrivod
(R 1), Meyer turned the pilot's head to one side ns "blood
was fMowing from hie eyes and mouth" and he folt "he would
euffooate becanse he waes gurgling in his throat", WHoth lege
ware hndly injurad and sne was Neammnlately shat ta ﬂiﬂﬂﬂﬂ“f
the bone sticking out from beneath the knoe, Aceunsed Sulovp
atates Meyer attemted to move the pilot for the nurvese of
talddng him to the hospital in the metoroycle, but diseovared
hie back was broken (R B, 11, 12, 21). The pilot wus still
breathing, but wae unconscious, and Meyer was unable to faol
any pnles and falt he war dying (R 6, 11, 12, 18, 22). Meyor
then chased the womon and children, seme of whom were erying,
bohind the hayetack and whila ho was behind the stack Sukovp
fircd the first shot with his eervice nistol into the hsad of
the viotim and almost immediately thereafter flred a sccond
shot into his bead (R &, 7, 12, 17, 23, %), Mayer saw the
narmasd Tire tho seacnd shat and s81d te him, "What have you
donot" to which moonsed replicd, "I have rolegsed him, I - -
eonldn't look at him any longer, I havo nut an end to his -



suffering and his misary¥**I would have done that to my wifo
or to my children" (R 6, 13, 31), %*#Meyer tken knelt down,
parted the hair in the flier's head and determined "hoth ghots

had .gone into the tov of the head *** and no blond was vigitle!

(R 7). From Meyer's observations, made alongeide of the nilot
and tho fact he wae not breathing, 1t was his oninlon the
pilot was dead after the sccond shet (R 7

turnod the effeets into the office of the Kreisloiter (R 7).

Tho accused Bukopr and Mayer then left the seanbt of the incidint

and had no furthor conversation reparding this incident, A4s
Moyor was sporoaching the motereyele he noticed one Ohlhaff,
county pelicoman, and the accuesd Furt Elehne, the two men

bolng about 30 meters amart, coming toward the hayetagk whoro

tho nilet was 1ying (R 7, 31), Meysr thon returned and tallod

with Ohlhoff, agking him to remain at the seend and suying he
would gond & vehicle there and havo the hody removed, ‘hen

Moger left the scene, Ohlhaff{ and accused Flehne wers "directly

next to the dead flier" (E B), Bukopn and Meyur then searched
tho adjoining woods for ather marachmtiets and drove baek in
the direction of Gross Dentlke (R §), Accused Sukenp had ne
furthor contact with thHo victim, 3

- 2. 4a to acousod FIFHITY Tho Prosaocution introduced a
confogeion taken by an ameriean officor on 5 dpril 1946, in
quostion and answer fowm whieh states Iin pubstance tho
following (R 20; Exhibit 4)1 T podalled inte the country-
aide by bleyele after I had noticed sorg pilots nardchuting
to carth., While I wis on §Mls svpecdition I turned one nilet
gver to the Landwackt, 4de I was roturning home I saw a
group of poople standing near a hayetuek in a fleld adjolning
the road, I mgnroached this erown ond discowversd a pilot
laying on the ground, His lege wero budly wounded, blood was
¢oming out of his mouth, and he had two puh-shot wounda in lie
hand, I turped Him over and fennd hie verbebras had boon
wounded, I :g.an told Mr, Ohlhofi that he phould shont tho
pilet as wo oould wet traneport him away any mers, I then
came to the comelueion thut Onlhoff wasn't capuble to do thie,
I thon stdll waited u 1ittle while, Opmo had told me that a
egarrisge was going to come and got the body, It 1s my
opinion bafore I ghot the pllot wue alvendy detdfl as ho pavo
ponvileive mowemonts, I em convineced tha vilet was dead beo-
puuse ho didn't nake any hoisers any more nnd when the pilot
in unosnselons he moetly speaks or pgroane und this man was
not groaning or speaking any more, I was of the ovinion bhat
the way the man was fixed up we could not transport him any-
whers any more. {1 then declded to rive the pilot mit.m de
graco with my pietol in hie heart." I borrowed a pmistol from
Onhlhoff and Tired a shot ints his heart (Exhibit 4). A
vohiole approached ebortly- thereafter to remove the bedy und
I pepigtoed in loading 1% on the.wagon, Soverul nonthe aftor
the ehooting accused Fichno told Ohlhoff ha had fired a shot
inty tho heart of the victim beocause he thought ho "wasn't
gﬂﬁﬂ dead" (R'9), Tue pilot won belng removed wag taken to
the cemetery, the ldentification tag removed, which was sub-
sequently delivered to the conmunity officer where 1% was
repistered (R 27; Dxhibit 2). The recerd indlcates the name
of the vietim war Almo W, Demnarle, 4SY 25619869 (Record 28;
Exhivit 3). ]

. Tor the Defonse:

, B, 14), Mayor thon
removed the vilot!s peraonal effects, whfch included ema idont-
ifdoation tag, leaving the othor on the Body, and subasguontly

A



iy 4B LD ACUUSEQ DUAUFT] DUXODD TESL1T1P0 48 I0LLOWE!
I woe amployid in the landrat office at Wolfenbuttel on 728
Bentember 1544 when the alr raid sounded. Weyer and myself
left by motorcyecle for Gross Dentke in purpuance to inetructions
glven ue by the Captain of volice at Ramser. Tnrouto to Oroes
Dunthe we paseed two american fliers and whon we roached &
wolnt boyand Oroes Dontke wo found & flicr laylug on a slraw

nilo in a fisld adjoining the read, He whe unconscions,
broathing hard, had a rattle in hin throdt and was grouning

{R 47, 48, B0)., Poth of the milot!s loge wore bBadly injurod,
tho bonces stteking out from bolow the knce, Moyer turned tho
Tliorle hosd to one eide so that the blood weuld run eut of his
mouth, Meyer inguired 1f he could put the flier on the mobor—
eycle and I "picked the flior wo a 1ittlo but it seemed that
hig back was broken" (R 52) and 1 told Meyer we conld not squush
Iim in the motoreycls (R 4B), Meyer then chaged the wamen and
childron away and I agniin took hold of tha pilat and blood ran
ouf of his mouth (R 4B, 523), I don't know how I eame to do 1%,
Bubk I thon firad Swo or throes shote Who roli=sva him of his dautdh
agony"s The noxt thing I Jmew I hodrd someono ealling and
Yoyer wos stunding next to me. I don't recall much after that,
I do not know whothor T had any conversation with Meyer or if
ho accormpasied mo t6 the motoreyele, I d4d not renldze unbil

I wie nloné in the woods that T had ¥i11ed somesne,

The defons: enlled a German civiliap ohysicien, a Dr,
Fronk, who teatified at longth reguirding cortain medienl apiniens
and eonclusiohs busod woon 4 personsl histery glven by scouscd
Sulonp of an nld brain injury rbeeived 1n the firat Werld War,
rogulting in uttucks of amcplexy which éxtonded nver a parlod
o8 years and the dogior's versonsl oboedvatlon of tha dcouedd
(R 3¢ to 44, inclueiva). The dactnr statos 1t 1s hie eninion
thet ascusad rop at the time of the ineidont "moted in a
ehort-cirenited roictinn and it 1s known that vormle with hic
medienl background, when they are suddenly.excited, do things
vhiok pecole pith normal intelligence, normal iukiihitions,
Would fat deaiind his recvonsibility &t thHe bimo was oeveroly
diminished (R 37, 38, 29), The doctor staten he'did net con-
sidor him resnongible 1ike a normal wverson, however, he wag
ganp and knew the differance Yetween vright afd wrong the same
ag anyone elgs normally, but when ho was affucted by one of
tlea) reactions hie responsibility wap mroatly diminished (R 42
to 44, inelusive),

24 (Ae %o oeccused KEITEIE:; Acouspd Fiehne testified as
followedt I was khomé on leava frem the Garman Armad Taresnp on
or ubput 28, September 1944, On thie day T neticed dag fighty
in the gir and seyeral parachutists wore coming out of the
sklos and I then took my Yloyele and pedalled: boward the farble
ceb nilet. 'Enroute I found an Anerioin alrman sittings in o
ditoh., T pxumined his pepors ond then delivered him te the
county poliee officer (R B1), 4As I was returning homel notieod
a4 grown of maople standing about a haystack 4n' un adjoining
fipld and approaching the rrowp, diecovered a geriously wounded
amordoan oilot laying en the sbraw, Doth of the pilub's logas
wora badly injwrod, foum and Vleed was coming out of his mouth,
und I obsarved twe guanshpt wounds in-his hend, I nicked him wp
ard noticed ho had o broken duck, 1 turned the pilot over und
openod the givper or his coveralls, hut could find no more
wounde (R 61), I ingnired if a wvehiele was ooming o tuke tho
#Aloh awny aud wos twld unc was capeoted auy sonenb.  §aelod
Ohllinff to glve n merey shot to the pilot and then realiszed he
could not shoot the milot, so I usked Ohlhoff: for his nistel and
gave the "nilot o comp de prase throush the heart, = merey shob®,
Whon the vohinle arrived, we loaded the body 1




B.

B,

th TES WEEOT wnere 1T wWas tawen to the margue and my tather
subegequently buried it in the cemetery with two other
Amgricans (R 67), I was at the scene where the nilot lay for
annroximately one-half hour bafares T fired the ehot and it
was my "epinion the man was already dying" for the reason he
had "ost a great deal of Ylood and was no longer abla to
make any wovewents. There was however a gonvalglye motion in
his body from time to time." This convulkive movoment ro-
voatod it golf overy two or thrae rinutes. T Belieyed 1t my
duty as & soldier to relleve hin from his pain (R 58). It i
customury in tho Wehrmacht to deliver & cown da.grice to soldiers
Who are badly wounded or exmocted to dle (R 53)., 4Aconsod
Kichne rovested that when he rired the shot the T1lot wWas not
broathing, just twitching, und he believed he was in his
last death strugsle and the norvos were beilng overtaxed and
that was why he twitched (R €0), e

10T I0N

a. The Goneral Military Ocurt which Heard thie case Wug pro-

perly censtituted and had jurieddcotion ovor the subjeet mattor

of the nceusad (Tield Manual 27-10, Rules of Land Harfare;
lattor, Eeadquarters, United States Forces, Turopean Theator,
datod 16 Tuly 1945, AG 000,5-3, subiect: MMeinl of War Grimes
wnd Nolated Oasca™), 3 is 'Irmil ropugnlsad that theo offonsc
in the iastant enso, the willful killing.of o merber of tho
Unitod States Armed Forced, who wae then a sarvendered vris—
oner of war, ls a viglation of the laws of war and preperly
triable by a Military Qommiselon havipg ovetody of the accused,

The sontence was legally within the nowor of the Oourt to

lupose. ke

b, In letteor) Demuty Theutor Judge Advoeitnls Offdeo, ar
Orimes Branch, Tnited States Forees, Buronean Theater, duted
20 Cotpber 1945, A5G 000.5, subject: "Jase of United Statee
vs. OTTO SUFOPP", the trial of accneed Suliepp by General
¥111lbery Goverpment Sourt was fdirected, Trial of accused
urt Xichne by a General Military Sovernment OCourt was subso-
uently directed by telenhonle communieation from USTAT (Sco
iecussion, Par, 6). The joint charge and pdrticular against
acoused were preforrod by an American officer, Oeell L. Fighor,
Captuin, al. A copy of tho Charge Shest was served on each
accugad prior to trial., Six menbers of the Courd vansl waro
vrescnt throughout the trial, Tho two nccueed were represented
by an dmerican offigcer, an attorney, who announged He was
ready for trial, There wae not sufficlent confilet in interost
between the two acouged to vrejudice the mubstantial righta of
elther of the accused to prevent elther from having o falr,
Just snd full trial (Heo Tisvumslyn, var. &). balleonges for
chazge were pearmitted,

DISCUSSION:

In letter, Deonty Theater Judge advocate's Cffiece, War
Crimoy Dranch, Unlted Stakes Ferses, Burgpean Theater, dabod
79 October 1945, af 000.5, subject: "Oase of United Statos va,
SUKDPP" the trial of accused Sukenn by a General Military
Govornment Court was @irected, Indsmendent investipgation in-
dicates that in the mreparation of the case for trial the
incident dnvolving acounsed Fiahne wns ngaln brourht to the |
abbonblon of the pebere of bhe War Oclpes Brawch, The in-
cidont invelving acoused Fiehne was originally inveatlgated -
by an aAmerican officer, a mermber of a War Orimes investigmting



revapnment , and 1y was hie ovinion that though accused Fiehne
may have been technically gullty of a war cr?‘m it was not

such an offense that he should stand trial. A reconsideration
of this Incident by the Tuwdwigsbure detachment and varbal
confirmation by the War Crimes Branch, USFTI, reenlt in wre-
farring charges agalnst accused Klehne and the drafting of o
ueW cvherpge and particular joining aconsed Fienne and Sukerp in
ons charge and partieular. The new chargé was preferred by
an amorican officer and no error or irregularity is present
in ¥his regard, In luttor, Hoadeuarters, United States Forcos,
Turcpesn Theater, dated 16 July 1945, 46 000,5-3, subjoet:
"Trial of War Orimos and Related Casos" 44 ip stated: "Churgos
will by relferred to the Sourt Tor trisl By tho Army-Military
Digtriet Communder or ut his discrotion by his Btaff Judgo
Advocate." In the Instunt cuse the chargee were rofarred %e
trizl by tho Chief of the Trial Section of the Ludwigeburg
detnchment. The irrepularity avpraring on the faece of tho
Oharge EBhoat is more one of form than of fact sincs the ordor
uof voloyence bo brlal epanstod from the Deoudy Julge advooato,
War Orimss Branch, USFET. There whs not only subabantial
bug detunl complianca with the nrovislon of tho lattor «and ne
irrogularity exiete which affects the eubptantial rizhts of
necused Kiohne, ;
. There wae no evidence and no ulalwm by the Frosecotion
fhat the two accused were conspirators, mocomplices, or engaged
in & common deeign, or that the one "Procursd, counsaled or
cormanded" the other, From the ovidence the twe affonsce are
separate and distinet. If we follow as & mide tho procedure
in court-martiale, 1t would have hesn bettor practies to havo
drafied & separabv gharp: and speciflication FYor esuch aguuspd

. --and 3% would etlll have Been nowsible to have tricd tho two

aceusad- in & ogmmon tridl, Yo objeetion was mude by eithor
ageuged bo being tried jointly. Yo error restlted whieh pro-
Judiced the subatantial rights of either acoused by théd Joint
charge and tha Joint trial, ¢ p

One ¢xmorionces some difficutly at first pslanee in follow-
ing the Gourt's reasoning in findiny each eccused milty of
eilldngm when the offense of oseh wus seourate’ and distinct
both in charactor and in time. The ovidence 1s undisputed
that whon acoused Bukopn shot the vietim he was broathing und
ilp tho oplunlon of TLoth the mocused Sukpop und Mayer, was livo.
ho pilot was soverely and possibdly mrrtally weunded when
actuedd Bukopo fired 4he two shots into his Hend, Witnoes
Meyer Talleved the pilot was doad ufter these shote wore fired,
Accusod Klehno states when he sporonched the alrman he wna
not broathing and the only slen of 1ife was a convalsive
wgvemant ol the muscles. accuerd Xlehne was an tho scepe for
anoroximately ona-half hour befare ha fired the shot intp bis
hoart, There is sufficient cvidence that there was still
1ife 4n the vietim when accused Kickno €ired thie shot into,
hig hoart to supmort the finding and sontenee. Eichne ad-
nittod put of court he thought tho pilet was not yet dead
whon he ‘fired this shnt, It 18 2 common und acegeptsd pric—
ti8c among medical doctors that bofnrs they certify te the
doath of & human being thay:muet eertify thore is no ras-
piratory, heart  or roflex acflon exdeting., In the irstant
caso thern wig still Teflaw notion remaining in the vilot
when ke decunsed ¥iehne fimpd the fatal shot. . The fact that
TWo BNoTE werTe Tirod dmto the prafn of tho pllev does not
negessarily mean that ke would Ve ¥illed instantly, but is

T



gontingent uwon whare e BUllets entared tho oraln, LOSTOOIe
sufficlont evidence %o dtibgtantinte the Court's finding und
sontence as to each mocuged, There was sufficlent evidence
from which the Court oonld reaspnably have inferred that the
injuries inflicted by each mccused accelerated tho death of
the vietim. OConsideoring this fact and the faet the pilot may
have dief 1n the immediate Imture Ireom ipjurles reuelved prier
to the gunshot wounde by the &ccused, thé nature nf the offonse
ss to oach mceusnd is not changed for "4 seeelerate tho douth
of a person already mortally wounded or disraged is hominida"
(Yharton's Briminal Iaw, Vol, I, 12th Edition, Fur. 172), The
ovidoneo in rather strongz and the santones of the Oourt in-
digatos that the probable moblve as bo such accused for i¥idns
the victim wie predoninantly one of merey or, as it is vopu-
1arly called, & "morey killing', It muy be holpful to die-
tinguish two typas of merey killins thoush nelther 1a rocognizod
in American-dnglo Saxen law, The flpst, where the vietlm hoe
beon killed won . "soriouns apd definite" reguest, und the
sacond, ‘Whera the motive for Killing by Lhe pernebrztor i ono
of pity or mercy. Section 216 of the vrensnt Gernun Oriminal
Ondo, in effect at the time of the commiseion of the offomuo
horedn mmd aleo in nffect prior to the Hitler Ropime, recog-
nigon o killing won roguest under certaln sircunstunees ns

o aoparate erime and the minimum sertonco thab muy be dm-
tosod by the Uqurd ie 1wprisgnment for three yoses. BOuetion
213 of the Garmun Oripinal Opde provides roncrally for miti-
gating oirourptances and in substance states where tho por—
potrator his boen indueed to the dved uot through hle own
fzuld, dbut by the mistreatment or sarious shupe from others,
the minimun sontencs shallenot be less than six months, Somo
german logil seholars argue the labbwr)vrovlelon covers the
snge where the killing is motivated by meble motives. The
accused Eielne testified that soldiers in fhe German Armed
Porcos frenuently have killed their ponrades on the battlo-
field from such 4 motive, Thees fagte are cited only to show
that 1% 18 understandabls from the buckersund of cach asccusod
why the orime was fot considorad da oontaining the moral
turoitude aa in the usual pilot caan and why ths Court may
nave immosed u 1iphtir gentence than is eustomardly fmmescd
in the 1i11ing of Americin pilots. Howover, under Amoriosan-
Angle Saxen law the nehloness of the acensod's motives in

no why chanres the fast that the offensa for which onch
aoonsod was chargnd, convitctod and sontonced was a deliborate
and wil1ful taking of humun 11fe., The nsual penalby smong
eivilized nutions for such an offenee is 11fe imorinonment

or doath, -As just stated, the Court must have token into
eonaglderation the motive of the accuesd when they immessd
gontenso and one hositates to condomn tho Court for mixing
the human element of mérsy With 4 strict legilistic anorouach
to tho offecsc charzed, The cnde of Justles and the purpoeo
of war nrimes triale are both sgcomplished by the impoeitlon
of a 1lighter scntence in this cuse.

The record indicates "all merbaers" of the defenss an-
pointed by the Soeglal Orders were wresent (R 1), howiver,
ag one roadg the record it ls falrly clear that only ono
memwber of defense coungel was prosent and pepresonted the two
acoused, It 4 the boliaf of the reviewer that the interont
&f aconped Fiahne may have been bhetter renresrnted if he had
kad his own dndividusl defenaso counsel. Uneconeclously, tho
cango of Klehno may havo been used as a wedgs oo obialn a
moro lonient sentence for accused Sukeop, however, no errol



8,

9.

rogulted in such Justice to elther sccused that u new vrial is
Juatifiad,

411 the essentlial slementes of the offcnee against euch

accuged hag been cetablished by sufflcient cometent ovidonce,
1t 4p net considered nroessary tu restate apd llsguss the re—

latively simple faots., No new or origindl points of law hawvo
boon raised in the inetant case which have not boon discussod
at length in previous reviews. WNo errors occurrad in Yho pro-
coodings which resulted in injustien to either .aceuspd and
which would warrant a new trial,

BITITION ¥OR REVIEAM:

4 petition Tor review in bebalf of the acensed Sulkemp has
boen filed by hie dmerican dofense counsel, The peotitd on
charges the sentence lmposed by the Court is tos severs for
the rogsen fhe sceused Bukeopn d4id not hove a "unuwrderer's 1o~
stinct!" his criminal responeibility was not that of a normal
Dorson because of an old brain injury, and in commarisen to
tho flve year sentenco of Kishne the sentonce of twelve woars!
imorisonment for Sukopp wue teo severe and thorefore tho pot-
itioner asks for reconsideration, Tho firet two grounds of
the netltlen have born dicouesed under Parssrach 6 and tho
thixd bnele of tho petition sball be disousped in Puragraph 0,
o votition for roview was filed in behalf of aceused ¥iohnay,

CLERENCY :

. & s
Yo potition foxr elomensy in Bohalf of Blthor accused has .
boon filed.

‘Iﬁ‘n'a.hiuijghy of each acensed relative to' the captured airman
on the day of the inpident and their relation with American
vilote in the immediate pust indicatas that neither vossossad
a Mmardororles inatinet! $owird Amcrican »ilots generally. The
ovidoncs is strong that the killing of the victim was moti-
vabed by bhe emotions of pity and mercy rather than ono of
natrod and 111 will, The acoused's motive i% nefther a de-
Tengo nor 4 vrover legsal mitdgating circumetance under the
drorisan-Anglo Saxon law. It is gnlte avident frem the son-
tonao imgpesed by the Court that this factor was baken into
considoration. Bpeaking from a stristly legal viewnoint, tho
Ouvurt mipght oroporly ba eritielsed for the lenicnoy of the
santonoe, ¥a further reduction in the customary sentence for
a war orime avproximating common ldw murder 1s believed
warranted as to either mccused. Counsel for the defendant
valaca bhe gunstion that accused Bukupp cannut bo Judged with
the pane standard spplicable to othor normal human baings,

48 previously pointed out in tho dlseussion, ha was not so
Judged os 1% i shown by the sentence impossd by the Court,
Fo special cirecumetancce sthor than these set forth in Purd-
Zraph 3 and Paragranh 6 are known whick may be proverly con-
ocldorod soming under the mubject of "Olenwnoy",

z ENDATION

It le rocommended that the findings and sentence of tho
Commisailon as to eaeh accusad be unheld and spproved. The
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Rofore a genoral military government court which convensd at
Ludwigeburg, Germany, on 9 and 10 snril 1946, puranant to para-
grash 3, Sveclal Orders No, BF, thig haadqmtaru 4 Aordl 1066,
wara armignaﬂ and tried:

Otto Sukevp und ¥urt Fiehne, German ¥ationals

CHARGE: Violatlon of the Taws of Wur

Specificationt In that Otto SUVOPF and ¥urt YINENT, Gearman
Natipnale, did, at or near GROSS DENTYE, Germany, on or about 20
Bopiouber :I.ﬂ'-!e-l wilfully duliberstely H-l'lﬂ Wrongrully onoon
ald, dabet and paﬂini‘pata in the killing of & mamber of theo
Amr dllagid to be Almo W. Dennerle, whe was then 4 mmad
surrondorcd prisoner of war in the uuatnd:,r of the thon Gorman

HRoigh,
FIEaS - |
(42 to nusch aeensed) .
To tho Snieificution of the CHARGT: Fot Guilty | b
To tho OHARGH: Mot Guilty S
PIDINGS 3 ‘
fas to Suach acuusud} i
0f the Euﬂuiﬁuutiun of the OF4RGE: Guilty
Of the OH.RGR: wOudlty
SErTTToT
(0%%o E.ulrmm’.i ;
To be imerisened for a berm wf 12 years gomgencing March 13,
1946, at sueh place as nay be desiemated dy competent military :\

authority, : ! f'\l
(Furt ¥iehne)
<

To Ye imrisoned for a term of five years commencing March
13, 1948 st such place am may be Maimteﬁ. by coroetent military
mthurﬂr.

Tho sentences ware adjudped 10 aori] 1046,

The findings and sentences aro unheld and approved and will o
be duly cxecubed, Bruchsal Guntra) Prison, “ruchsal, Scrmany is —
deslgnatod as the pluce of confinement,

2T COMMAND OF LIRUTTNANT GEITTRAY KTYES:

W, R, SCEMIDT
Major Groeral, General Btaff Corpe
Chiaf ol Staff
fa] W. &, Caldwell
W. G, CALDWRLL
Golongl, adfutant General's Demartment

Acblog adjubunt Generml
.
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