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REVIEU AND RECOMMENDATIONS

I. IRIAL DATAs The mcoused was tried at Dachau, Germany, during

tho poried 30-31 Ostober 1947, boeforo a Gonoral lMilitary Govern-

ment Court.

I1. QCHARGES AND PARTIQULARS:
CHARGE It Vislatien of the Lawe and Ugapgon eof llar,

Fartieularst In that Helmut FRITSCHE, o German
national, did, at or in the vieinity of Neu-
Hirschstein, Germany, in or mbout October 1943,
wrongfully encourage, aid, abet and participate
in the kdlling eof an unknown Italian national,
an inmate of Flossenburg Concentration Camp,

who waa then in the eustody of the then German
RBinh-

CHARGE II: Violation of the Lawe anc Usagee of War.

Particoularst In that Helmut FRITSCHE, 4 German.
national, did, at or in the vicinity of Neu-
HIRSCHSTEIN, Germany, in or about November 1943,
wrongfully encourage, aid, abet and participate
in the killing of an unknown Polish nationsl, an
inmate of Flosponburg Concentration Camp, who wae
then in the gustody of the then Germsn Reieh,

(Upon motion by the prosecution and with the agree-
ment of the defense, the Court amended the partiecu-
lars of Charge I by changing the phrase "an unknown
Italian naticonall te the phrape "twe unknewn Ital-

jan nationals", H 3,)

(Surname of FRITSCHE metually spelled FRITZSCHE, R 4s)

III. SUMMARY OF EVIDENCEt In October and November 1943 ascused
FRITZSOHE, a Wiaffen S8 corporal, served as a guard and dog lead

er

8t subeamp Neu-Hirschstein of the Flossenburg Concentration Camp,

During that peried two Itamlian inmates escaped and were reosptured.

The mcoused participsted in the killing of the two recaptured

Italinn inmates. The Court found the amccused not guilty of | é;ﬁ?fawﬂﬁﬂﬂ4—

Charge 1I,
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IV. EVIDENCE AND RECOMMENDAIIONS:

| Helput ERITZSCHE
| Hallonalltyd German
hget 24
Civilian Statuas Farmer
Fariy S8tatbuss Nopne
Hilitary Stetus: Waffen 85 Corporal
Pleaa: NG Charge I; NG Charge II
Findings: & Oharge I; NG Qharge Il
Senteneceat 15 years, commencing

6 May 1945
Evidsnce for Prosecutlon: In the fall of 1943 a subeamp of

the Floagenburg Concentration Camp waas establlighed at Neu-
Hirpehsteln for the purpoas-of renovating a castle, which was to
be used for the internment of the Belgian king (R 11, 70; P-Ex
10), The acoused was a member of the guard detell from Octobsr
until Decewber 1943 (R 67, 6&, 70; P-Exa 7, 9, 10), wes alsoc a dog
leader (K iﬁ, 12, 35, 48, 70, 80; P-Ex 10), and held the rank of
corporal (R 12, 49).
At an evening roll eall in October or November 1943, it was
discovered that two Italian inmstes were missing (R 15, 49, 80,
£1) and search parties were organiged to find them (R 15, 49, 81).
One perty whlch proceeded to the castle consgisted of the acouced
and staff sergeant Abbe, both of whom took their dogs, and several
ecapos and inmates (R 15, Bl1), The two Italians were found by this
| party underneath the woodeén floor of ths attic (R 16). They were
brought baeck to the camp and lodged in the guardhouse for the
night (R 17, Bl1).
The next morning a witness who was on the gquare outside the

cggtle and a witness who wae looking out of one of the castle win-

dows saw the accused, with his dog, taking one of the twe Iﬁﬂlian

inmates down a slope of the castle grounds toward the Elbse K éfo.almWf‘_
(R 17. 26). TUhan thev wara out of sicht of the witneases. % zra_f&dw




heard a ghot (R 17, 36), About two hours later these two witnesses |
gow the dead body of the Italian inmate carriled back to the camp I
by other inmates (R 17, 36) and deposited in a wagon shed (R 18,
36) . Thepe two witnesges and two asdditional witnesses saw the
body when it wae exhibited to all the inmetes at the noon roll call
and heard the detall leader, master sergeant Rlchter, tell them
that the same thing would happen to them if they attempted to es-
esaps (R 18, 36, 51, 81), Three of these witnesses saw that the
body was badly mutilated by dog bites (R 18, 37, €l), and one of
them saw & blood stain in the vicinlty of the hsart which he was
told was a gunshot wound (R 18),
In the afternoon of the same day two of these witnesses saw
the amccused and staff sergeant Abbe, together with thelr two dogs,
taking the second ltalian inmate toward the Elbe RHiver (R 52, B82).
Within about five minutes after they were out of gight one of these
witnesses heard the sound of at least two gunshotas (R 53, 54).
About helf an hour later this witness snd one of the foersgoing
witnegees saw the dead body of the Italian inmate returned to the
pamp on o cart pushed by the accused and 4Abbe (R 18, 19, 54). Two
of thege witnesses saw the corpse exhibited at the evening roll
eall and observed thet it had a gunshot wound (R 19, 82).
One of these witnesses was told by the accused that he had
ghot one of the Itallan inmatee in the heart from a distance of
ten meters (R 19, 20), (Hewever, the record is not elear as to
which of the two Italians he was referring,)
Byidenpce for Lthe Defepgaet The accused did not testify. One
witness for the defense testified that he heard that two Itnlian
innates escaped and that Abbe shot them (R 74). The witness, who
was a guard at Neu-Hirschstein, gtated that he heard about the shoot-
ing of the two Itallan inmstes after it occurred, but that hﬁ did
not see the incident (B 74). ‘,aﬁgq?wuvawr—

Prior extraiundleisl aworn stetementa of the vroassutisn Zfﬂjﬁdw




the defense for the purpose of impeanchment of these witnesses (R
by 619 n-'Exa,l, 25

Suffiociency pof Evidenggt The findinga oif gullty are ware
rented by the evidence. The sentence is not excessive.

Poetitiong: No Petitions for Review were filed., 4 Petition
for Clemency was filed by the accused, L6 November 1Y47.

Regconmendatignt That the findings and sentences be approved.
Ve  QUESIIONS OF LaU:

C Undyergellty of War Lripeg Jurigdiotign: 1he particularg
under Charge I, as amended, allege that the accused participated
in the killing of two unknown Italian nationals on or about
Detober 1943. 1In 8o far as the evidence adduced 18 concerned, 1t
may be that the viectims were killed prior to 1500 hours Greenwieh
time, 13 fletober 1943, when the Badoglio Italisn government de-
glared war on Germany, thus terminaving ite status ag o oo=-
belligerent of Cermany. A4lthough not raised during the trial, the
gquestion arises ne to whether the Court would have jurisdietion,
Af the victimg were in faet killed prior to the time that ltaly
terminated ites status as a co-belligerent of Germany.

International law is comprised of that body of rules and
pringiples which govern the eonduet of nations in their relations
and Intercourse with eaeh other., The law of war congtitutes a
portion of thet bedy of law, i violation of the law of war ig g
wEeEr erdme., Yor an illegal act to be a war erime certain elementa
must be present, vis., (1) the mct must be a crime in violation
of international law; (2) there must be disparity of nationality
between the perpetrator and the vietim; and (3) the eriminsl aot
nmust have been committed ms en incident of war.

It is obvious, in view of the disparity of nationality of the

gocured and the vietims, that ah internetional orime wes iavolved.

Whether this violation of internstional law constitutes a wq‘mmﬂwmh

Sl . |
erime depends upon whether the erime was committed as an int Z2L05/ Lo




Flossenburg Concentration Camp and the evidence establishes that "
as such they were being used as sleve lebor at Neu-Hiraschstein,

Germany, in renoveting a castle to be used for the devention and
internment of the King of Belglum, It is clear that ths Gorman }
glave labor program formed a part of the Nazi concept of waging

total war, that the project of renovating the castle to be used

in detaining the King of Belgium was an incident of war, and that

the erime invelved was an ineident of war nnd, hence, a war crime.
("International Militery Uribunal, Nuremberg", Volume I, pages

232-23¢8) .

A validly constituted court of an independent state derives
ite power from the state. L gtnte 1s Independent of all other
states in the exercise of its judicisl pover, except where re-
strioted by the law of nations (8.8. Lotus, France v. Turkey, 2
Hudson World Court Reports 23). Uoncerning punighment Ior a corime
of the type involved in the instant case, it has been stated that
the sovereign power of o state extends "to the punishment of
piracy and other offenses aganinst the common law ol mnatlons, by
whomgoever and wherescever committed" (liheaton's "Internationsl
Law", Sixth Edition, Volume I, page 269). Hecognition of this
govereign power is contained in the provision ¢f the Conatitution
of the United Stetes which confers upon Congress power "to define
and punish offenses against the law of nations," (Winthreop, "iil-
itary Lawe and Precedents", Second Edition, Heprimt 1920, page
B31) »

Any violation of the law of natlions enerosehes upon and
injures the interests of all soverelgn states. Whether the power
to punisgh for such erimss will be exerclsed in a particular case
i a matter resting within the diseretion of a state. However, it

is axionetie thnt mn gtate, ndhering to the Law of war which forms

the

a part of the law of nationse, is interested in the praaervn-é;ﬁ?{aﬁumﬂq_.
and fenforsement thereof. Thie is true, irrespective of whel £
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where the erime was ecommited, the belligerency status of the pun-
dshing power, or the nationality of the vietima. ("Universality
of Jurisdietian Ovar liar Orimas", hy Cowles, falifernis Law Re=
view, ﬁnlume XXXI111, June 1945, No. 2; pages 177-218; "Law Reportes
of Tricle of VWar Criminele", by United Nations War Crimes Commis-
pisn, 1047, harainafter refarred to as "lLaw Raporte! ,Velume T,
pages 41, 42, 43, 1033 United States v. Klein, et al,, Haodamar
Kurder Factory Case, opinion DJLNIC, February 1946; United States
v. Gaisa, at al., Daschau Bonecantration Camp Cnse, opindiom DILLED,
Mereh 1946; United States v. Beecker, et al., Flossenburg Concen-
tretion Camp Cape, opinion DJAWC, May 1947; United States v. Bruet,
opinian DJaLC, Saptembar 1947; and [hitad Steteas v. Oktta, spinien
DIL4C, July 1947.) & British court sitting in Singapore trisd
Tomono Shimio of the Japanasse army and sentenced him to death by
hanging for 1llagally killing imerinan prisanars af war at Saigan,
French Indo-~China (Law Reports, Volume I1I, page 128),

Jurisdictignt "It i¢ eclear that the Court had jurisdictien of
‘tha parson of tha acenssd and af thea subjant matter.

Examination of the entire record fuils to disclose any error
or omission which resulted in Injustice to the accused.
Vi. CONCLUSIONS:

1., It is recommended that the findings and sentence be
gpproved.

2. Lagal Forma Nas. 13 and 1& te asnamplish this result ars

attached hereto, should it meet with approval.

JOHN H, POHLMAN
lst Lt, INF
Aattornaey
Post Trial Branch
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