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suw thw acouscd strike these Inmates with his hands and others,
who ﬁ;ﬂa guards, beat them with rifle butts and plstols. s
4 result of these boatings svme of the lnmetes were senl Lo Lhe
dispensary <nd he lcard that, later, some died (R 2?: é%, 2531
s alrtault of these mistrestments, whiech centinucd f;r & pariod
of o rcw dnya, at lgaat 10 of the Lnmstus dled (R ll, 19, Eg
_29, 35, 120, ﬁ’l, 130) Later, the survivers of the Pelish
.grcup mere sont te Euchunwald Cencentraticn Camp (R 5#; ?1, 95#
.

Witness Eﬁfl-Kramur tastificd that on the day of the

Carrdval of the Pullsh group the accused partieipated in the

bﬂ&tlnglrr tiiwge lomates by hittlng thom with o rirle and, =n
the seecnd day, by beating then with his-fists. He further tes-
tifled that when these ino.tes were belng marched from the -
gate To the Toll call squire They wele beaten Tu aueh an extent
that several broke down and many were takén te the dispensary,

" 4 -/p:
some dying on the spot (R 43, 44, 45, 53, 57).
There Wwug a4 runsr in Dschay that the

inm.tes of the Polish greup hed beén active as saipers or
s, O o | o b e .

partisens (R 10, 13, 15, 20, 25, 72, 131, 18). They were piver
red arm bands to sc ldentify them (X 13, 14). Upcen arrival,
thoy were in a weak physiesl ccnditicn, thelr elothes were ragped
=nd they hed boen provicusly berten (R 2§}. During the time the
Pblish proup remcined in Dechau, the lnmutes did not receive
any mattrusses, bl;nkctg cr fuod (B 1513.

The secusod tegtifiod that he did not recell the errdval
af the Pulish group (R ﬂi, Sé}. He denicd posscussing a rifilc
slthowrh he adumitted thut be wes armed with a pistol while on
duty =t the camp (R Bi: 653 He further denled any mi!t?aatMﬂHt

of Inmatis at any time (R HE 57}.
Four witnesscs tostified that they remembered the ar;ival_
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of the Pollsh group (R 68, 89, 96, 105). One of these witnesses

testificd thet he thought the accused was present on this
geeaslon mith CUher guards, Scle Of whom were srmed with
rifﬂ&ﬂ-{ﬂ-ﬁgg. Ancther of' these witnusses testified that he
did nut see the cececused st the place of arrival of the Polish
ETEUpy but he hnd hds back surned st the time (R Hgg. This
witness alse testified that the sccused Wad o good roputzticn
(8 98, 99, 101), =lthough the witness cid admit thet he had
Aesrd thpt the inmstes weru badly beatén in the rezr of the
be thhouse (R ]_.Cl'-‘l}- A third of these four witnosses tustified
that he dié not see anycne beat the Inmates while they were
belng led to the =rrest bunker (K .Lfirb'}. One of the fotr
witnesses and wn additional witness testifled thet the accused
helped sume ¢f the dinmates and was known ag 2 decent, humane
&nd Bhoughtful persoa towsrd them (K 62, 98, 997.

A presceuticn rebuttal witness testifiod thut he dld not
sev the mcoused beat any of the inmites (R 120). Witness Karl
Eramn!:tﬁstifiwﬁ that on arrivul at Dachan the Inmutes on the
Pulish trunsport locked us though they had been previcusly
beaten and were wearlng ragged and torn civiliun elothing. lia
were swaying back and forth (R 43, 45}.

Sufficlency «f Lvideficet The evidineo falls short of
proving beyund a reasvhable doupt that Inmates dicd as a direct
result of bestings by the aceusad., ?hﬁ evi ¢ dues, however, |
show that the accused partiﬂ£;;§§€* at 1da8t to the extent of
beating some' Inuetes with his fists, The findings of gullty
are warranted by the evidence. The sentence is exc'as'aiv.e.

Poetitionss A Petition for Heview was filed by defense
eounsel, Mijcr Olef J. Tolnas, 15 august 19477"fetit1una fir
Clemency were £iicd by Anna Lengfelderfywife of the accused,

14 Beptember 19473 Joesef ﬂaucxfﬂb September 19473 wnton Hortrich
f&iﬂepﬁﬁnhar 1547; lariz Reufinger and nine cther townspeople,
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and the accused stoca nearby (R 12, EE: 33). During this for-
mation, cne of the inmstes, a rsbbi, stepped cut befire the other
inmites snd told them to be couragecus and not te slgn anything
8 this wauid eunstitute signing their vwn desth warrants (R 15:,
323\ Gedger tostificd that the mecusod then fired scversl shotg
with hig pdetcl ot the rebdd, killing him (R 18y, . This was
followed by a gencral shocting et the lnmates by othor 88
perscnnel resulting In the ceath of six cther ianstes of the

Caeoh group (R 18). Habel tostificd thet, efter he hoard the

rabbi speak to the inmates, he hezrd shcts ang angry shouting;

that he saw 2 weapen in the hand cof the secused; anc that he
ﬁunﬁlw_;'.c.-i that tho aseeuscd otlat heve beoen the cvno wlho fired
(R ﬁg; ﬁi, 3ﬁ3. witness Durner who hid et seen the ineident
testiried thot it was 'gencrally known amcng the inmates ¢f
Duchau that the mccuscd shot the Czech rabbi (@ 150, 153).
Two adultdinel witnegses stated in thedr extrajudicial
sworn’ statesents thet cn uther oceasions the accuseu beat in-

—

mates et Dachiaw (B 1405 P-Lx 3o, 4u). )

wltness Korl Eg;msr corrvborated the testimeny ¢f une
witness whi testified that the accused shet and killed the
rabbl with a pistcl. This killing was followed by additicnal
shouting which resulted 1o the ceath of at least six inmates
@ 44, -, &, 59,

yicence for Delenscs The scvusud testifled that he did
not recall the arrival of the Polish proup, but he atdmitted that
it might heve arrived (B 110). He ceniod beating er killing
any ol Lhe loetes of Lhe Pollsh group or shooting the rabbl
of the Czech group (R lf&). He further testifled that he never
beat any inrste at zny time (R 115).

wWltnpss belizelearn tﬁatlfic; that he S1C not geo 1he @ocusad

beut any of the inomates (K 120). Kiermair testified that he
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- ddd not see any beatings or any dead inmates of the Polish group
"G&,ﬁﬁ: ﬁa;; Four witnesses did not recall the arrival of the
Czech transport (R ?E: 84, 90, 91, 123). .

| Witness Hildner testified that although he lived with
Gelger and had a close relationship with him, Gelger never
mentioned the incidun; involving the shootini of a rabbi of the
Czech group (R ?3, 765,

sgziigiﬂngz of Evidence: The evidence concerning the
partielpation of accused LENGFLLDER in the mistreatment of
Inmates of the Polish group is applicablo, teo a considerable
extant, to this accused. In addition, the evidence as to the
killing of the Czech rabbl is sufficlently corroborated to prowe
the accused's pullt beyond s recasonable doubt.

The findings of guilty are warranted by the evidence, The
gentence 1s not excessive.

Petitions: & Petition for Review was filed by defense
counsel, Major Ulal J. Tolnas, 15 August 1947, Petitions for
Clemuney were Iiled by Farson of Catholie Purochial ofifine
M0ur Dear Lady" and tic Bishop of dUp sburg, , 12 Deecember 19475
by Herwann V, Tannstein, 17 Kovember 1947; and 10 January 1948;
Rudolf baller, 5 Cetober 1947; and by the accused, undated.

Reecommon ¢ That the findings and sentence be approved
V. BPECIAL PLEES: wsecuscd LENGFLLUER pleaded in bar on the
ground that he was belne placed in double Jaopardy fnmsmueh
48, ou or about 26 lay 1947, hc was tried, convietcd and
sénteinced to a term of six years imprisonment by a Military
Government Court in Case No. 00D=50-2-87 (R A). A written
stipul=tlon slgned by counsel for the prosccution and defunse
snd ﬁy.&ﬂﬂﬂEEH LENGFELDER was received into evidenes as D Ex-1,
(R 8). This cxhibit stipulotes to the ennuiction and sentenee
of accused s above rel tud upon charges and speeifications

as contained in a copy of thc charge sheet sttached to the

'
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procecding.
The lepal aspoets raisud by this motion are discussud

in Boetien VI, poot.
?Io HLE&TIDH& DF Luln'-i'-l
1s Juprisdicticn: 4 question, not railscd at any stage

of the trial but implicit in the facte, wurrante diseussion.

Inasmuch as both particulirs conbtalnod allecgaticns that the
offenscs were committed on a date whileh was prior to the date
the United Ltetes entored the war, hud the Court juﬁiaﬂicticn
¢f the offensc?

A valicly constituted ¢ourt of an independent state de=
rives its povwers from the state; and the state 1z independent
of every other in the exereise of its Judieial power. This
power cf a suverelgn state extends "to the punishment of plracy
snd pther offenses agalnst the common law of hatlotisa, by whom-
svever and yhoriscever committed" (Wheston's Intermaticnal Law,
Sixth Laltion, Velume I, p. 209). HRecognitlon of thls soverelgn
puver s contained in the provision of the Constitution of the
United Etates whieh confoers upon Ucngress the power "teo definc
and punish offenses sgalnst the law of natlons," (Winthrop,
“hillltapy laws snd Frocodents," Coccond Ldlticn, Leprint 1920,
st page 831).

It is elear that the laws snd customs of war comprise a
part oi thc law of nmallens, &b oflcase spalnslt the forwer 1s
a viclstion of the letter. The Judieial power of an independ-
ent state, embracing the latter, Includes trial and punlshment
of effenders agalnast Lhe laws and usapes ol wary aod Jurls-

dietion to try war eriminals is sn incident of the soverelgn

power of =n indopendent state (Memorandum for the Jodnt Intelli-

genee CGummlttoc, 1he Jelnt Chlefs of SLkaffy Tllu SFJIGW, 1943/

17671, 13 Decembir 1943, by The Judge advocate General, at

a



?-rﬂ ;s_.nr:r.t :liﬂ;i_tad to the triul and punisl;mm: r.if
218 for offenses committod suhsmqmt-tﬁ its entry
4 .i'zﬁw", o ﬂﬂﬁﬂ & leglcal analysie of the character of
eizl puwer of 4 sovereign stete eompel such restedetion,
It 18 axiomatic that & sovercign stute wdhering to the  °
ﬁ.mu] and BEsEes of war 18 a rortiori interested in their pre-
3 gervsticn and heneco théir enforcement, The power to try and
4 -. |r¢ta iithis&h ‘violatceps *thc»:wnf is a nocoss.ry incident of this

; torest. Ry war erimc, whenever mmmittad, constitutes an
vasicn «f the interest of ‘the scvereign,

ihether sueh prwer will be excredised in & partieuler eisc
18 2 mebter resting within the discrotion of the mwuclgn, .
iﬁith:ﬁn imtanw, the Unltud Btates has elected to tey the

'ﬁ"m@* the w““*mt of its Hﬁﬂt&ﬁﬂwi iﬁhwﬁmi t.‘ st
of the persen of a war eriminal is u primary requisite, Tho
i -@iﬂ#ﬂ*ﬂ%ﬁu s custedy of the sccused, { | >
i m the uqciatm& of 4 gltate of war is & nmeasaw
8 tlon preccdent to the existence of a Miar erine " it is

" nof boa sine que non f Jjurisdieticn of an independtnt state
1

wer stems from the soverelgn character of an
ate. Therefore, it rests on a basis apart from
£ ﬁﬁm mwrﬁre as & bal-lig-ar'ﬁﬁi'a ﬂhht ﬁt iﬂ



war crime, Time of entry of the soverelgn state lnto warfare

Furthermore, providing the offense charged is a war crime, the

of the indepandent state In the enforcement of the laws and

customs of war und does, in most instances, strorgly inguce

an example,

Jurisdietion to try and to punish him for the commission of a
i8 Immaterlal to judiclal power of tne state over the offense,

time of commlission of the offense is neither causative nor
determinative of the ¢xistence of the Jurisdliction of a Bovereign
state!s validly constituted courts over either the offense or

the offendcy., The faet that the accused may have commlitted

the offense prior to the entry of the United Statles into war

with Germany docs not bar the Unilted Stutes from jurisdietlon

to try and to punish the accuscd for the offensce charged. Time
of commission !s inconsequentisl to the juﬂicialrpowur of the
United Btates over the offense.

Participation in warfare accentuates the primary interest

the state to excrelse its Jurlsdletion, The present case is

It is stated by Cewles, Callfornia Law Review, Volume
XAXITYL, June 1945y No. 2, Pp. 177-218, "Uuniversality of Juris-

dietlion of War Crimos" that, "every independent state has
jurisdiction to punish war criminals in Its custody rcgardless
of tne nationslity of the vietim, the time 1t cntered the war,
or plae. whery the offense was committed".

It is clear that the Court was not deprived of Jurlsdietior
h;caﬁat the charge and partieulars allcged an offensce committed
jrior to entry in the war by the United States. ’

The Court had jurisdictlon of the persons of Lhe accuscd

and of the subjoect matter.

2, Double Jeopardy: & plea of double Jeorardy was made
by the defense on the grounds that the violstions of the

-

lawis and Ussges of wer sut forth in this case could have been

-



committed in OQetober 1939. ©Simil=rly, therc 1is no laentity

- the inmstes of tho Polish group were shlpers and partisans at

BHESLYE T s ROr SHALL day persull be SUUyuLL Aul ule
same offense to be twice put in jeopardy of life or llub |
porha The test of identity of offenscs 1s whether the same
evidence 1s roguired to sustaln them (Morgai v. Devine, 237
U. 8§, 632). It is to be doubted that an accused war crimlnal
may weritorlously elaim, as a matter of right, benefits of
the Constitution of tie Lnitgd States or the common law. Howe
cver, it is not necessary lo conslder that gucstion herein.
an examination of the charge in thils case and the charges
in the provious trial of thu accused reveals that they do not .
meet the required test of identity of offinses. The similarity
exists solely in that in each case thc accuscd wus charged
with a violation of thc laws and usagcs of war, commonly
known &s & war erime. The offunscs slleged in the partlculars
under th; tyo eharges aiffer in two respects, viz., as to time
of commission and as to nature of the respactive cfrenses. The
particulers under the eharge in the prior case relate to a erime
committed pétweun 1 Januury 1942 end aboutl 29 Lpril 1945, where-

58, thosc involving the accused in this case rulate to = crime

as to the nature of the alleged offenses, The particulars
dnder the eharges in the prdor case allege participation in a
common design Quring periods between the dates alluged to
commit cortain alleped iliggal acts, vhereass, those lnvolving
the accused in thils case ullego participation In sn 1%Lagax
killing inecldent. It is obvious that there is substantiazl
diversity as to facts, circumstances, and legal character of

the offinses «llegud. The plea of double Jeopardy wes properiy

overruled (R 9).
3. Gtotus of Vietiuws ag Unleyiful Bellipcrents: There

is some ovidence in the rocord, bastd solely upon rumor, thet

L
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and recelved thiat the aforementioned prosecutlon witnesgs, when
a guost of' the testifying witness, had taken advantage of hils
hoapitality. 4n objcetion by the prosceutien te this ¢vidence
was sustudned., This objection was not coupled with a motion
to atrike this evidoenec from the record (R 74, 75). Defense
counstcly in his Petltden for Deview, aszalgns the twe rulinga
of the Court, above sct forth, as errcr gnd prejudielal to the
acclsct, asserting thnt further testlueny Trem hls defensc wit-
ness and ancbther witness to be called to the stand would have
impodelizd the prosecution witnoess! tostimony by proving that
he had partdedpated dIn the killing of an irnmate, The receord 1s
silent e85 fooany oflfup of preel 1o Lhls Tespeclt. Ib does aob
appear that the Court abuscd 1lts dlserection 1p excluding the
testimony, 1In any event, no injustlec resulted to the sccused,
Vil. l".-.“.ll...{ﬁ.l"_"'..“_.l Uik

l. It ls recommended that the findings afhd the sgentenees
be approved, but that the sentence of sccused LENGFELDER to
Lire impprisonmesnt be reduced io lmprisvimenl fwr 20 yeurd,
commencing 14 dugust 1547,

2. Lepal Forms Nos. 13 and 16 to sccomplish thls result

e attsched hereto, shouwld 1L meel wilh approval.

JL. & A C

OGLIEVER . HARDY iz
atterncy
FPoast frlal Draziucl

" - F
Hewing examined the record of trisl, 1 concur, thils

‘SarE;tLJ day of\}

1948,
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Lleutenant Colegnsl, JaGD
Deputy Judge AdGvocalc
flor ¥War Crimes




