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FEVIEY /[ND RECOMMENDATIONS
I. TRI.L DATA: The sccused were tried at Dachau, Germany, during the
perisd 21-23 July 1947, before a General Military tovernment (ourt,
TI., CHARGE AND PARTICULARS:

CHARGE: Violation of the Laws and Usages of War,

partioulars: In that WERNER, Willi, SCHMIDT, Bruno,
Germen nationals or persons acting with German nationals,
acting in pursuance of a common design to subject the
persons hereinafter described to killinga, beatings,
tortures, starvation, abuses, and indignities, did,

ab ur lu Lhe vicinity of the Mauthaussn Concentration
Camp, at Castle Hartheim, end at or in the vieinity

of the Mauthausen Sub-camps, including but not limited
to Ebensee, Gros-Raming, Cunskirchen, Gusen, Hinter-
bruchl, Lambach, Linz, Loiblpass, Melk, schwechat,

St. Georgen, St, Lambrecht, St. Valentin, Steyr, Vienna,
Yilenur=feudor £, all in Austria, at various and mundry
times between January 1, 1942, and May 5, 1945, wrong=
fully encourage, aid, abet, and participate in tho
subjection of Poles, Frenchmen, Groeks, Jugoslavs,
Citizens of the Sovict Union, Norwegians, Dance, Bel-
gians, Citizens of the Nethorlands, Cltimens of tho
Grand Duchy of Luxembourg, Turks, British Bubjacts,
stateless persons, Czochs, Chinose, Cltizens of the
Unitod States of Ameriea, and other non~German nationals
who werc then and there in the custody of the then
German Redich, and members of the armed forces of nations
then &t war with the then German Reich who were then

and thure swrendered and unarmod prigonors of war

in the ecustody of the then German Relch, te killings,

beatings, tortures, starvation, abuses and indignities,

the exact names and numbers of such persons belng

unknown, but aggregating thousands.
111, SUCGRY OF BVIDENCE: Camp Oberilamuchle, a subcamp of Mavnthausan
Goncentretion Camp, was commanded by secused TERNER from 1943 to 1945
aad had 70 inmates until Februsry 1945 when 50 were transferred, leaving
20, Jjocused TEANSR, uslng iren rodo and sthoer instyumants, slapped &nd
pait inmates of different natienalities; i.e., Polish, French, Belgian,

Duteh, Czochoslovakian, Yugoslsy and German., In September 1944 apcused




bring them back slive, The guards did as ordered.

The accused SCHMIDT, a guard at Oberilzmuehle, was acquitted of the
charge and particulars.

Prosecution's Exhibit P-Ex 2 1is a certified copy of the charges,
particulars, findings and sentences in the Mauthausen Concentration Camp
onse (United States v, Altfuldisch, et al., 000-50~5, opinion DJIWC,

25 February 1947, hereinafter referred to as the '"Parent Case"; see
Section V, post; R &),

IV. EVIDENCE AND RECOLMEND,.TIONS:

1. Willi WERNER

Nationality: German
Lgas 52
Olvillan Status: Gardener
Party Status: Member Nazi Party from 1 May 1933
Military Status: Allgemeine 88, Waffen SS
Masler Sergsant
Pleay nm
Findings: G
Sentencas 10 yeers, commencing 25 May 1945

Evidence for Prosecution: The accused was identified by five former
inmates, two former employees, and cne former guard, as & detail leader
and oaomp commander st Passeu, Camp Oberlilumuehle, a subcamp of the naut—.
hausen Concentration Camp (located near Castle Hartheim, fustria) from
1943 to 1945 (R 8, 9, 26, 32, L1, A7, 53, 61, 69, T0, €55 P-Ex 5K)s The
camp had 70 inmates, 50 of whom were transferred lu February 1965 and
20 of whom remained (R 39). The aceused joined the Nazl Party on 1 May
1933 and wes a member of the Allgemeine 35. He advanced to the grade of
Weffen 85 Master Sergeant (H 106, 107).

Fehn testified that while confined at Oberiluzmuehle, he saw the
sosused best three or four Polish and German inmates for stealing potetoes
(H 9).

Lindner, a former inmate, testified that he saw the accused beat a

Polish inmate with a heavy locksmith tool, causing injuries which required



head bandaging for weeks and a severe ear injury. In addition, the witness
gaw the accused beat four or five inmates, l.e., one Dutech, one German,
and the other Poles (R 26, 27).

i third witness, a former inmate, testified that this aceused oftten
bost Lamates for small imcidents (R 32), snd that he saw the accused buct
the same Polish inmate mentioned by Lindner, two or three different times
with s woeden plank and an iron rod. The accused beat this Polish inmate
to the {looy and while he was on the floor. He further testified that he
saw the accused beat atv least 10 inmates,i.e.,Yugoslay, French, pelgian,
Dutel, Czechoslovekian, and German (R 33)

foyper inmate Ferda testified that the accused beat the Polish inmats,
sentisned above, with an iren red and injured his right ear, and that the
aseused beat.other Poligsh inmates in the smithy and water plant with his
hand (R 48) .

The sccused admitted in his testimony that he did slap four or five
iruates in the face (R 207).

Five prosecution witnesses and one defense witness testified, and
the acclised himself admitted that when three Pcllish inmates escaped from
the camp in September 1944, the acoused lined up the inmates and the
gusrde, telling the latter thet he did not want the escaped inmates brought
back alive (R 10, 18, 27, 33, 42, k8, 86, 108). These polish inmates
wers killed by the guards who were sent out to find thes and all of the
{nmates had to view the corpses when they werse returned to the camp, The
{nmetes were warned that the same would happen to all who tried to &scape
(R 12, 25, 28, 30, 34, 42}, Three witnesses testified that the apcused
{pstructed the guards to use thelr weapons without first calling to the
srcapers (R 27. 33, 48). The accused testified that his last order to the
gusrds was for them to bring the three sscaped lometes back dead (R 120).

Five prosscution witnesses Lestified that the scrused shot and
killed a Cermar medicel orderly nemed Blermann in the month of Qctober
1644 while the orderly was in the apartment of the accused (H 16, 17, 29,
30, 35, k5, k).

wuidenca for Defenses Heehn testified thet the agensed was military










is it appropriste for e war crimes tribunal to consider such individual
acts of strocity in determining the extent of the penalty to be ilmposed?

It is well established that jurisdiction to try such an mccused
attaches by virtue of his participation in the mass atrocity operation,
one of the dominant objectives of which wes to subject nationals of United
Nations and stateless persons to killings, beatings, tortures, ste., Evie
dunce showing that o participant in a concentration camp mass atrocity
operation tortured, beat, or killed inmates who were nationsls of Germany,
or 1bs co-bolligerents, also establishes that, through example by such
acta of eruelty committed ageinst the inmatos of the camp, he encouraged
other participants to commit similar acte of cruelty against inmstes
withont regerd to nationslity and tlus maintained and furthered, pursuant
to the prescribed or mccoptod practices there obtaining, the overall
objectives of the operation, The effectiveness of such encouragement by
example and overt acts was in every wey equal to what it would have bean
had the victim of his individuzl act of atrocity been & national of the
Unitod Nations, The effectiveness was not to any degree lessened by virtue
of the colncldence thet the victim was 2 national of Germany. The con-
siderntion of such evidence is appropriate and it is emphasiged that the
cherge is not based upon illegel beatings or killings, ote., of nationals
of Germony or itaccosbelligerents, bub on participation in a prescribed
commorn desipn,

Perent Case: The Court was required to take cognizance of the deeision
rendeved in the Parent Case, including the findings of the Court thersin
that the mass atrocity operation was criminel in nature and that the porti-
sipants therein, acting in pursutnce of a common design, subjected pufsnns
to killings, beatings, tortures, ctc., and was warranted in inferring
thrt those shown to have participated knew of the eriminel nature thercof
(Letter, Headquarters, United States Furces, Europoan Theater, file AG
000.5 JAG-AGO, subjoct: "Irial of War Crimes Cases", 14 October 1946,
and the Parent Case)s The convicted sccused was shown to have participated
in the m;na atrocity and the Court wes warranted by the evidence adduced,
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