DEPUTY JUDGE ADVOCATE'S OFFICE
7708 WAR CRIMES GHOUP
EUROPELN COMMAND

LPO 407 \
: 5 February 1948
UNITED B8TLTRS |
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Paul FENNER, et al.
REVIEN_LND BECOMUENDLLIONS

;i3 . TRILL_D4T4t The sceused were tried at Dachau, Garmany,
during the period 21-22 July 1947, before a General Military
Government Court,
I1. QHARGE AND PARTICULLES:

OHARGE: Violetion of the Lawe and Usages of War,

Particulargs In thet Paul FENLNER, Otto KOETZLE,
Josof MLRAKOWITZ, German nationals or persons
acting with German ngtiondls, acting in pursusnce
of a common deslign te subject %ho persene horsin-
aftor described to killinge, beatings, tortures,
gtarvation, sbuses, and indignities, did, at or
in the ?iﬁinity of the Mauthausern Concentratlion
Comp, &t Castle Hartheim, and at or in the vicin-
ity of the Mauthaueen Sub-ecamps, including but
not limibed tu Bbenses, CGros-Raming, Cunslkirehen,
Gusen, Hinterbrushl, Lambach, Lins, Leiblpass
Melk, Schwechet, S5t. Georgen, St, Lembreoht, St.
Tnlqﬁfinj Steyr, Vienna, Uienor-Noudorf, all in
iuatria, at vorious amd sundry times between Janunry
1, 1942, snd May 5, 1945, wrongfully encourage,

“ald, abet, and participate in the gubjeetion of
Poles, Frenchmen, Grecks, Jugoslava, Uitigens of
the Soviet Union, Werweglmna, Dones, Belginns,
Gitizens of the Hetherlands, Citigens of the Grand
Duchy of Luxembourg, Turke, British Subjecta,
statoless persons, Ogeclis, Chinege, Citlscns of
the Unltud Blubes of Anmerica, and other nona
Germon nationals who wero thon and thors in the
custody of tho then Gorman Relch, and membors of
the armed forces of nctions then at war with the
then German Releh who wore then and thero surren-
dered and unarmed prisoners of war in tho cuatody
of Lhe Lhen Gurwan Reich, to killings, beatings,
tortures, starvation, abuscd and indignities, the
exact namés ond numbers of such persons being un-
known, but aggregeting thousands.

I1T. SUMKARY OF EVIDENCE: &4ccused PEURER was an 58 Maagter Sere
geéant in chorge of Camp iefa, a emall outdetnll or subeamp of
Mauthausen Concontration Camp, Aoceused KOBTEZLL was a eapo and
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previously knocked to the ground (R 15; P-Ex 4). Nowak, a fermer
Polish inmate, stated in an unsworn pretrial stabtoment that he ro=-
coived several beatings administered by the seeussed, from which

ho 86413 suffers (R 13; P-Ex 3). Onc witness testified concorn-
ing the beating of two Russian iamates by tho aoensed who pgave
them 50 laghus with & leaded rubber hose for stealing brend (R 9,
18, 19) at outdetsil Moedling in March or April 1945 (R 24). This
witnesa sew the corpses of both of these inmates at the dispensary
a few days later (R 19, 20). This same witness testificd that

in March 1945 the ncouscd gave a French inmate 40 4o 50 lashes and
thut later he heard that this inmate had died ut the dispensary

(R 20, 21).

Kwiedineki stated in an ungworn pretrial stotement, that the
accused was reputed to bs one of Lhe capos who oxterminnted ine-
matos (R 15; P-Ex 4). Nowak stnted in an unsworn pretrisl state-
ment that the seoused stole food from the inmate rations (R 13;

F-Ex 3). There wes evidonce that the ancoused nlse migtroated in-

mates by reason of the fact that he wae n humuan;uhl and eompulled
young Folish inmgtes to submit to his perversion (R 133 P-Ex 3;
R 15; P-Ex 43 R 21, 23).

Evidency for Defgnse: It was stipulated that four former
concentrution enmp inmates would testify, if present, %o the good
cheracter and behavior of the moouged (R 88), Onc witness testi-
ficd that he knew the accused st pubesmp Floridsdorf for three
months 4in the summer of 1944 (R 30, 31); that as an inmate olerk
all camp records went Shrough tho witness' hands; and thot none
showed the. death of any inmate ﬁ? reggon of any action of tho ac-
cusced (R 30-32)., Hu further testified thot the scoused did slap
inmatea, ap did ail capos, but that hies reputation was gnﬂh (r 32).

A seoond witness, a former capo, togtified that ho knew the
accused "nt subcamp Sohwechat end, whilu ﬁhﬂ1acuuaud moy have glape
ped some inmates, he nover struck anyone hard cnough to send then

to the hospitel; that the accused had a good roputation (R 70);



that the anccused was himself beaten by the camp reoll call leader
for letting inmates reost; and that the aeccused also pormitbed in-
matog to stual potatoes with his knowledge and sonnivance (R 71).
A third witness, a former membor of the 85 and bloek luader
guboamp
at/Floridsdorf, testificd that no inmato ever compladned about

the ancoused, and that he never saw him boat nor ever heard that
the acoused beat in such o manner as to send anyone to the hospi-
tal (R 75).

Sufficieney _of Evidoncot The findings of puilty arc war-
ranted by the evidence. Tho sontence is not excossive.

Betitiong: Mo Potitiong for Roview were filed. & Fotilion
for Clomency wag filled by Alcis Riml, 28 Noveomber 1947.

Rocommendationt That the findings and sentomee be approved.

3+ Jdgeof WARAKOUWITZ

This accused was served but wag not tried (E 6),
V.  QUESIIQNS OF Lai:

Jurigdictionps It is clear that the Court had jurisdietion
of the persuns of tho acousod and of the subject matter.

Application of Bapent Csget The Court was required to teke
cognizaneo of tho decisicn rondered in the Parent Case, including
the findings of tho Oourt therein that the mass atroeity oporation
wae eriminal in nature and that the participants therein, acting
in pursuance of a common design, subjooted persons to killings,
bentings, torturcs, ete., and was warranted in inferring thet
those shown to have partielpated knew of the eriminal nature thore-
of (Letter, Headquartors, United States Forees, Burcpean Theater,
file AG 000,5, JAG-AGO, subjoots "Trial of Wer COrimes Cuses,"
14 October 1946, and the Parent Case). The convictod accused
wore shown to have participated in tho msgs atroeity and the Court
woeg warranted by the uvidence adduced, ¢ither in the Parent Cage
or in this subsequent proceedings, in econeludibg as to them that

they not only partiocipated tc a gubstantial degrooc but that the



neture and extent of thoir participation were auch as to warrant

the sontencos imposcd.

&n exemination of the entire record fails to dlsclcese any
crror cr omission which regultod in Injustice to the accused.
VI, QONOLUSIONS!

1, It is recommended that the findings and gentences be
spproved.

2+« Legal Formg Nogs 13 and 16 to sccomplish this result

attached hereto, should it meoet with approval,

ROBERT E. BACHMAN
Captain, Ag
Foct Tr1u1 Branah

nre

Having oxamined the reecord of t®iel, 1 econeur, this _________ day

of B 1948,
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Deputy Judgo Advocets
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