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Hermann TUNTKE

‘oceasions he beat prisoners with such severity that they died, At
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1. JIBIAL DATa: The accused was trisd at Dachau, Germany, on 21 uay
1947, before & Genaral lilitary Government Court.

11, GHARGES AND FARILGULARS:

CHARGE 1: Violation of the Laws and Usages of War,

FARTICULARS: In that Hermann TUNTKE, a German national, did at
or in the vicinity of Wiener-Neudorf, Austria, in or about
November 1943, wrongfully encouruge, ald, abat and partioipate
in the killing of an unknown citizen of Yugoslavia and two un=
known citizens of the Joviet Union, inmates of the Wieners
Neudorf Concentration Camp, who were then in the custody of

the tnen German Reich,

CHARGE Il: Violation of thne Laws und Usages of War,

PARTICULARS: In that Hermann TUNTKE, a Germazn national, did at
or in the vicinity of Wiener-Neudorf, Austria, in or about
August 1943, wrongfully encourage, aid, abet and participate in
the killing of an unknown citigen of the Soviet Union, an inmate
of Wisner-Meudorf Concentration Camp, who was then in the custody
of the then German Reich,

|

CHARGS III: Violation of the Laws and Usages of Var,

PARTICULARS: In that Hermann TUNTKE, a German national, did at
or in the vieinity of Haldfeld, Austria, in or about \pril 1945,
wrongfully encourage, 2i1d, abet and participate in the killing
of an unknown clitizen of Holland, =n inmate of Wien-Haidfeld
Concentration Cump, who was then in the custody of tne tnen
German Reich.

Accused TUNTKE, while 4 member of the Wafle
88, served in several concentration camps, including Camp Wiener-Neud(
in 1942-1944 and Camp Haidfald in 1945 (hoth camps hailng losated in

Austria). During his tour of duty at Camp Wiener-Neudorf, on two
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¢ Haidfeld, in compliance with directions from his ocamp commander, he

ordsred the killing of a Dutch national by injection of poison, insuri

the death of the latter by a personally fired snot througn the neart.

DATIONS

Nationality: German

Age: 40

Uivilian 3tatus: Tile Layer .

Party Status: Unknown

Zilitary Status: waffen 33, Sergeant equivalent
Flea: i NG

Findinga:s G

Jentence: Death by hanging

v or’ 5 : On an evening in the fall of 1943, a

lahor datail of approximately ons hundred men from Hall 11, returning
from working in an aircraft parts factory to roll cull square in Camp
wienar-Neudorf, an outgamp of dautnausen Concentration Cump, was order.
by accused TUNTKY to axaraisa on tne square (R 21, 22). Taree prisone;
who were weak and lagged in the exerciss were "finlsned off" by the
aceused (R £22). Ona, & Yugoslmvian inmate, collupsed, und, wnile oths.
inmates wers eompelled to marsh in a cirele around Lhem, accused beat
;evewaly on this exhausted inmate's back, belly and head (R 23, £5) fo.
éppraxihntaly fifteen minutes with a club about 75 centimeters long an
élin contimeters thiok (R 23), standing "on his chest and on hia throa
:R 228), \lnen accused ceased his beating, the victim lay there motion-
335 (R 24), his skull and face out (R 25). Within five minutes (R 24
JUNTKE commenced thrashing twe Rusciane with hls club; one named Pater
(R 24) fell to the ground as accused beat him witn all nis might (R 25
and, as a sequel thereto, accused stood on his chest and choked nim

(R 25, £6). Feter's head was out in two places, abovs nie ears, and n
fnﬂt-itnerltad (R 25). Poter aad lasted about seven minutes (R 25),

His countryman, name unknown, unable to walk any more, received blows (




a%s asad, hends, or wherever they might fall (R 26), administered with
-1&#&;3&': full strength, evantually falling to the ground and remaini:
notionless to the snd (R 25). None of the victims moved after the
jgntinu: by accused (R 25, 26), Their bodiss were laft on roll call
iqunra and remalned thers through roll call that evening (R 26) but
hgra visible and identifiable in their coffins naxt morning at the cam
sortuary (R 27, 2B) from whsre they were carried away in a ocar, nsver
Lo be seen again (R 28),

| farlier, during an svening in July or August 1943 (R 13), accused
1§d badly bsaten a Russian prisoner, a membar of a work detail wnich we
Just returning from work, on roll call square, raining hard blows on
the latter's head, buack and at random (R 14), wi;a a stick ona matar
long and five %o six centimeters in dizmster (R 13)., TUNTKE kioked
Mm, The Russian remeined motionless on roll eall square through
sfanlng roll eall. Next morning his body, with facs black and hlus
'Lﬁd smeared with dried blood (R 15), a long zash and several cuts and .
rulaes.on the head (R 17), was seen in the ante-room of a washroom of
she camp (R 14), He was dead (R 15, 18).

As roll call leader at outdetail Haidfeld of outcamp Wien-Hinter-
oruehl (P-%x 2, p, 1, R 10), aceused TUNTKZ was given "rather full
Jower % # # in regard to the administration of the outdetail" (P-Ex 2,
42, R 10). Having received orders shortly before Laster 1945 from
itreitwiegsr, camp commander of outcamp dinterbrushl, to evacuate camp
n a hurry and to put all sick prisoners out of the way and bury them,
coused ordered poison administered by injection to an 411 prisoner, a
‘uten national, at tne aug.sstion of a prisonsr medie (P-Sx 2, p.2, RO
9). Anotaer injection was ordaraed by accused wno stated both befors
nd at the trial, "But since I don't know anytning about it" (referring
«© the polson) "I can't see how this works and I was not convinced it
©uld, 80, in order to be entiraly aura, I went oveir to nim and shot
m through the heart with my pistol. He was then burisd in camp
oropar." (R 86, 37, P-%x 2, p.2, R 10).




Evidencs for Dafznse: Accused, duly sworn, testified that, wnlle

as had edministered with an ox-waip validly ordered punishment (R 3z,
-ig). he had not bsaten prisoners, denied any knonledgs of thess inci-
jénta of beatings, and argued tha impossibility of occurrance of sueh
41antn under the reporting and disciplinary systaems of tha camp (R 32,
3&}. He asserted he ordersd the incurably i1l Duten prisoner poisoned
E; injection and shot him when he couldn't imagins that poison had in
£§nt killed the man (R 36, 37, P-Ex 2, p.2, R 10) - all this in obed-
téﬂno to his instructions from his supsrior officer (R 38, 40, 41) and
nfthnut any fezling of committing a murder (R 38).

igianc 4 idenos: 'With regard to tne cvidance offered in
aupport of superior orders, the mocused failsd to mset the burden of
proof requirad by pertinent authorities discussed in Ssction V, post,

The findings of guilty were warranted by tne evidsnce, The

ssntence is not excessive.

Petitions: A Patition for Review was filed on benalf of the accu

nd

by defenss counssl, Major L. F. Bonson, the documsnt being datad 29 ua
1947,
Becommendation: That the findings and sentence bs approved,

V. QUESTIONS OF Law:
2uperior Orders: Accussd TUNTKE, =s snown in Ssetion IV, paragrap)

i. supra, sought to justify his actions by offering =videnc: to show

ﬁhnt he was acting in compliance with "supsrior orders." Compliance

vith supsrior orders does not constituts a defensc to ths caarge of

\eving committed a war orime (Trial of Henry Wirz, 40ta Congress, 2nd

288, , House of Representatives, Ex. Doc. No, 23, page 812; Vol, i 8

iixtn Editinn, Opponhsim, "International Law," paragraph 253, page 463

wlandovery Castle Case, 16 Americen Journal of International Law, page

708; United 3tates v. Dominikus Thomas, Decembuer 1945; and Unitsd Stat

| ¥. Alfons Klein, et al,, (Hadamar wurder Fectory Case), February 1946) 4
This rule is followsd in Anglo-Amorican Jurisprudence (witenell v,

w darmony, 13 How., 115, =nd “lanusl for Courts-uartial, U.3, Army,f>-~~



Compliance with supsrior ordsrs may, under certain clreumstances,
be considered in mitigation of punishment, However, an accused who
seeks relief on such grounds assumes the burden of aatahlisnlng (a)
that he received an order from a superior directine that he commit th#
uunngtul act, (b) that ne did not know or, as a reasonably prudent
;nrunn. would not have known that the act which ne was directed to per:
form was illesgal or sontrary to universally accepted standards of huaai
:éndunt. and (c) that he acted, at least to some extent, under iuuadiﬁt
:éﬂpﬂluinn. daving satisfactorily establisned taese elements, the
vaount to which his sentence should be mitigated depends upon the cnars
agter and extent of tne immediate compulsion under wnieh he acted.

{é&n Laﬁdpn Agréamant of 8 August 1945, Concerning PFrosscutlion and
“unishment of Wajor War Criminals of the European Axis; Fu 27-10, War
Jépurtmbnt. U.8. Army, "Rules of Land Warfare," paragraph 345.1, Cnang:
ﬁé. 1, 15 November 1944; Oppenhsim, "International Law," supra, and th:
Llandovery Caatl: Case cited therein; "lianual for Courts-dartial,"
supra; "Rdport to the President of United States," 7 Juna 1945, by ur.
Justieca Jackson, U.3. Chisf Counssl for the Prosccution of Axis Crimin-
ality; Sxtract from Gosbbsls' "The Air Terror of Our Encmies," found
k;l_tantnut,a. page 53, “Militﬁrjr Ocecupation and the Ruls of the Law," by
irnat rruankai; and opinions of the Deputy Theater Judes Advocate for
far Crimeés in U.S. v. Albert Bury and Wilnslm Hofner, Geptember 1945,
I.8: v. Dominikus Thomes, Decsmber 1945, and U.3, v. Gord Beck and Ottc
selnreieh, December 1946).

' Zxamination of the zntire record fails to diaclaaa any error or
mission which resulted in injustice to tha accused.

The Court nad jurisdiction of the perasons of the acsused and of
he subject matter,
fl. CONOLUSIONS:

1. It ie recommended that the findinga and the sentenee be approve

2. Legal Forms Nos. 12 and 16 to accomplish this result are

| attached hereto, should it mest with approval.
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