


=

EMIL GEISSER:

To be imprisoned for a term of five years, commencing
10 August 1945, at such place as may bve designated by
competent military authority.

Y4RL, NERORE:

To be imprisoned for a term of five years, commencing
14 August 1945 at such place as may be designated by
cometent military anthority.

J. JURISDICTIONAL MATTERS:

a) It le settled law that civilian natio. .8 of one
belligerent nation may be tried and punished before the Auly con—
stituted tribunale of another belligerent natlion for violations of
intarnatinnal laws gaverning land warfare. When a civilian wrong-
fully commits an assault and dattery uvon a vperson who has fallen
inte their hands as & prisoner of war, it ie an offense falling
within the scope of this rule. (Par 348 T 27-10)

b) The Intermediate Military Government Court, which tried
thie saea, was dnly and lepally appointsd by the Commanding General,
Seventh US army, by Par, 4, Special Orflers #30, Headguarters Seventh

U5 Army, 4P0 58, dated 30 Jamnary 1946, The Charges and Parti-

culars were prefarred by Meade ¥. Griffin, Lt. Col., Inf., and re-
farred to this Oourt by O, R, Bard, Colonel JAGD. The required
Jurisdictional number of thres membere of the Court panel were
progent throvphont tha trial. Hach mernred stated that he had been
served with a copy of the Charges before trial. Xach accused was
proporly represented by sounsel, and each announced ready for trial.
(R 3) Tie Court was vested with full power to try the mcenged for
the offense alleged, The aentence was legally within the power of
the Court to lmpose. (art III MGO 2)

4, HVIDONCE:
a) T¥or the FProseoution:

On Tebruary 2, 1945, 1%, Davenport, an American flier,
was shat down west of the Bhine River. He was cantured by the Wehr—
macht and turnod over to a guard, They doarded a train and arrived
in Wiesbaden about 10 P.M, and Davenport was vut im jail. (R 12, 29,
37 & #8) ahouu 11 P.¥. there was an air raid and the jaill was hit.
{R 13, 19, %7 & 38) The cell doors would not oven and accuesd,
Yerge, obtained & crow-bar and proceeded to open the cell door.

(n 35 & 38) Uhile Werge and Bataser wara trying te gat the don. apen
the accused, Kutw, who was standing neaibdy, demanded that the ¢ ~or

%o veaten, 49 the door was onened, accused Galsser took Daveny b

by the hand and proceeded to take him through a passageway to o
cellar. &s they passed him, ¥ats hit the flier, Werge followad
Geigser and the flier inte the court yard carrying the crow-bar in
Big Hord, Vergo kopt hitting Navarmsort on tha hasle af the head,
causing the flirr to move forward in an effort to escape the blovs.
(B 35, 36 & 38) ap they got into the court yard Gelsser saw Nerge
with the crow-bar in his hand raised over his head threaten tho
flier, Oelsser oried, Mian, Norge are you cruzy?" Whereunon Nerge
rofruined from hitting the flier. (R 38) While this was oceurring
Doudine, whe hid alee Bosm o prisensr and froed, eama ints the esurt
yard where he saw aceoused, Geisser, sirike the flier with an object










tha facts, (R 45) Thias 1s guite underetandable in that over a year
has elepsed sinee the occurrence of the affense and ordinary png;ln
canntt be expected to remember all of the small details and where
the witness shows a elear lapse of memory on the stand Prosseution
should e pormitted to allow such witness to refresh his memory from
@ prior statement which he has made and then to continue with his
testimony, (Sec uﬂb MeM 1928)

' &) ?m“ﬁhhi’iim ~sought o Iintroduce a aworn statement into
evidence ﬂmm m Court refused to admit, (R 69 & 62) Tnder Rule
12 0f Rules g:m rocadure in Military Government Dourts, it is the
duty of the Oourt to require the Prosesutor to mroduce the hest evi-
‘denecs availablé, In the event that a Prosecutor is unable tn have a
witnoss avpear in Oourt ho should make this fact dr m to the Cours
anl plve the Court an opportunity to determine whe - they are going
to aceept & prior etatoment made by such witness during the ori
investigation into evidence. = o

f) The sentences imvosed by the Court herein were Within
th& power of the Court to inpose, (Art II1 Mo 2) However, 1% should
ke mmﬂiw in Wer Crimes casen to make the punlshment rit the
erima, In order fh_..msﬁ m sentences immosed herein the offense
of ﬁiﬁh tﬁe ﬁm d sullty must be elearly saulvalant
to an sedanlt with th Wﬂ#ﬁ to do great bhodily injury with a
‘dangeroug waspon, There is evidence in the record which indicates
that tha -amaw ' "mﬁp# ‘did use weanons but none in the
cage of Fatw, 1mm the vietim stated that the offense
was compdttad ‘.ﬂ.ﬂl f1gts vather tlpl.n dangerous wespons, (R 38)
Yornally the rist is not considered as & dangsurous weamon o bthat
the offenses of which the accuged were found smilty commere more
Teudily with the offense of an amssult with intent to do great
bodily injury. If we consider the Table of Maximum Punishmenta ag
get out in the manual for fourts Vartial asg ‘& guide, it would seem
that a uﬁﬂhﬂ.qﬁmaﬂ of five years imprisonment in the case of accused
Eats, who wat She ringleader, and two and & half vears v the case
of the seeused Gelgpar and !brga, would be sufficledt to punish
each for tha offense of which they have been found gullty,

g) After a careful examination and conaideration of the
attached record mo errors or irremlarities have bean found other
than the exceanive sentences which would oreiudice the rights of
the accuged,

6. DATA AS TY ASCUSTD:

&) 4a to accused Katz: Accused 18 a 56 year pld, marripd
Garman clvilian. whose lash address was Ma. 10 thipratt-n.nl&
Wlewhuden, Oermany, (R 2) Accused has been a police official !r. the
city of Maﬁnﬂn elnce 1919, He arose to the rank of Major &t
vag retired in 1944 with that rank, Dus to the shortase of per-
auml he remained on the force and wan glven the R:ngrary rasg o f
Lieutenant Colonel witheut salary, (R 100) He refused to join Gae
5.8. (I 100) ¥o party affiliations are shown in the recerd or
.r.{ullirﬂ,}ﬁa:para. He has heen in confinement sirce 26 Sevtember 1945,
R 165

T} As to accused Gelsser: Accused is a 25 year old,
single Gorman ecivilian, whose last residence was 15 adolph Stmat
Wisebaden, Germany. {R'9) To party affiliatisne are shown in tha
ragord or alliﬂd pavers, He has been in confinement since 10
Auguet 1946, (R 108)

: —y
8) A48 to Accused Nerge: Accused ie a 57 year pld, married !
German civilian, whcse last residence was 5 Schierstrasse, Doltzhelm. "






