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eommitteds There is avidenes in the record hersdn which ia
definitely corroborated and whieh o' wa thit the iesuzed,

by the mosccution or by the iceuseds The court 1ccepted the
ficka s prosented by the prosecution qnd as long as there

art facts In the record which sustoin the court's finding it
can not be s1id thak the eourt ibused ita discretion herein.

¢s 'The sentones i3 imvosed by the ecurt Herain wis
within the authority of an Intermedite Military Gowvertiment
Court to imposes (4rt,I11,M.G.0.2) However, ecomsidering the :
taible of maximum panishments ss contiined in the Mausl for
Courts Matial a8 4 guide, it s neecessary, in order to juste

ify the asvore sentonoe imposed, for the ficts i found by
the colrt to bs cauivalent to the effaras AP an sgaiele itk p
Hio intont to do sreub bodily injury sith 3 dnzerous weiDin.

ahgnover & esurt or 4 reviewing wthority finds itself prescnt-

€d with 5 'cige on behalf of the prosecution which iu contadned
ciblrcly in statencats w do by Folish displiccd pesson who

Fada such stavenents lumediitely following thu irrival of

aziriean troovs in the pirtionlam aren 40 whieh sudh porsona

Wwore living, grest cnve must e tsed in welghing and wval-
uating such statenentsy It must be borne in mind 44 ¢ such
8% tements were mode at 4 time and by persons ubose sole
intent wis to avenge themselves agadnst the Germen popul.tion,
To accept such gbatenents blindly g without reilizing

the oonditiona undier vhioh they were #ide plaeca the sotrt
and 4 rovleviug autiordty in the position.of enforeing o
new byrampy over people who muy be innoeently soeused of
criuess It 48 the policy of vur government 4n BusaTIg

War Crizes euses to consider e oh oase upon its individusl
ficte md to tzy, s fur is humanly possible, to inpoae
sentenons whish ve vdaguote te punish the individusl erimes

it the tine he wis first dnborrog:l.| Ly | Poldsh man, wis '

ablised ond ‘nistreated.. Heseetwdc.o it of the incident. .wag = 4 » sy '

thit following the interrogition Lo s faken to 1 sellar
whare he wia thrcitencd with o pud wud 1iter beoaten on Lhe

- besd and kicked in the stomachs At the time of tridl fhe
© Aecused was hord of heardng in one ear and wis atill suffere

dng from wounds in the stomacl which had required medieal
treatment whils ho wao being held aa o prisoncr. Realizdng

- these Ticts, the only conclusion which we e proverly draw

in this ensw is thuy the stadements iubruduced. Ly the pro=

seeution greatly exagserate the faots, snd it ia belleved

by this roviewer that.the odly fair iaplicition from the
evidence presénted hercin requires us to econsider that the
offunse comnitted Hurein wins equivalent only to on assauls
with the intent to do great bodily injury and that 2 sen-
benee of bwo (2) yemrs lmprlsonment veginning 4 June, 1945,
would be udequite to punish the accused for the offense of
whiech he hss been fouhd guilty,

Ty After o careful consideration of the entire
recid uo error or irresularities have been found, sther
than ke exirens svnvence imposed by the calirt, which b
Hould aubstantiully prejudice the rights of tho accuseds

Accused 4s 49 yeira old, « Uermun civilian,
willi 8 famlly eonslsfing of rear ehildrens. His last
dence wag in Riuodeby, distriet of Sy erbausen, Gep
(B byhd ) He bas wonked 38 s comunn 1oborer on.a




be became an officinl on the rnilrosd, charged with the duty
of guurding the tracks to prevent any person working along
the rallresd frombeing injured by pissing trains. He wna
doing shis particular task at the time of the incident fregent-
ed in the record. (R 26,95) © Accused states that he was never
4 member o' Bho S8,5A, Geatapo, or Nazi Farty., (h 26) Nor is
there any showing in the record or Allisd pipers indleating
any Farty affiliationss He hua bisen in ponfinemont aince §
ﬂ'unﬂ, :1-9;.].51 {H I’.l}.
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4s A petition for review has been filed on behalf
of tho accused hereln setting forth the foliowing grounds for
raviews

ds That the victim herein wis not ahown to he
4 wuamed, surrenderad prisoner of war 2t the time of the

ineldent, as was alleged in the ehirge dnd particulars,

2s  Thut the sworn statewents of the Follsh
dlsplaced porsons which vere introduced into evidenee hy
bhu proscaution "are o inconsistent md bissed that thoy
loave a reisonable doubt as to the pidlt of the acecused.

Js  That the offenge hirein eceurred under
such clroumstances sthat the stalcionts of the Polish dis-
placedl persons appoar to be cXiggoritod and tha t the off-
ense lercin sms nothling more tliun atwple aaminl £,

be Accused tiakes tho position, in his petdtion
for review, that the vietim of the allemed sssoult wus not,
at the time of the offenss, an unarmed, surrenderud prisoner

of w.ry Theze 18 no diapute in the record that thu vietim
“Wius an Anerican who had ohvionely bheen foweed to losve his

.

discbled plane nnd land in hostile territory and as such
would be entitled to protection ns 1 prisoner af wir. (pedly,
JAGD text #7)e The merc faet that he carvied | platol oan
pot be said to rob him of the privileges to which he would
bo entitled as a prisoner of war. It must be borne in mind
that at the time of the ineddent in guostion the fllier wns
belog spprehended nd disarmsds The ovidence ts clear that
during his apprehongion the flier made no  atbempt to 2884DE
aid that the only resistance which he offered waa thnt which
his made viben Ho found himsolf being manhindled by the neeuged ,
Wyur imd Henschels Even then he made no effort o keep or
rotikeo hiy photel. (R 29, 24). BEveon under the sathorily
eitol by the wocused in his petition fop roviow, the fuct
that as eoon as the viotim found himeelf cverpowercd he pra-
sauded to volustarily refriin from waing the last moans of
defenge whloh ho had in his possession at the time of his
eapture mnd volunt wrily placed himself in the custedy of the
acenasd und the othor Uermime as prisonesy of war fully sub-
a8y ntl.ites the contuntion of the proscoution that 4t the time
of the dleged assault the viotinm horcin wis aetually sn un-
apmedy survendered priscner of wirs

¢s The proposition s advineed by the igeused in
hio oiesud ground of his pubiblon fur review hos ilready
byen fully discussed in paragrash e of tho discugsion and
any furtheor diacussion of the matter here would be undue
repoti tion,






