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1. JTRIAL: The sooused was tried at Heidelbery, Germany,
on © Dotober 1046, before a Military Commisaion nppnintaﬂ by
peragraph 10, Speciel Orders lto. 260, Hesdguerters, Seventh
U.8. fLrmy, Weatern liilitary Distriot, lT.Saptfmhar 1945, as
amended by peragraph 5, Specisl Orders llo. 275, 2 October 1945,
and parszraph 10, Speciel Orders No. ETW:_4 October 1945, same
headquartars, s

R

2, FDDINGS: The offense involved wesd Pleus Findings

GuiMGE:  Violatiod"of the Lews of War vt NG G
Specificetion: In thet Deminikus Thomas, &
Gorimn oivilion, dad, at Wellendonf, Germany,
on or nhout 21 Septomber 1844 willfuwlly, de~
libepately and wrongfully kill a momber of
the Lrmy of the United Stetes whosa exact
identity is unknown, who wes then unsrmed end
g prisoner of war in the custody of the then
Garmen Reich, NG @
Se EETTE-HIGEI

The Commission, by at least a two-thirds vote of the
members presont st the tire the wnte was taolen, sentenced the
nccused to be henged by the neck until deed st such time and
place ns highor euthority should direct. The sentence was
upheld upon roview by the Reviewing futhority on 9 Hovember
1945, but the mothod of exeoution wags changed by the Reviewing
ruthority to shooting,  The record of trial hes boon forwarded

to the Commanding Genoral, Thitnd S4istaia Foroes,. BUropean

Thoater, for final setion (Letber, lesdguartora, Tnited Stnies



Forces, Eurmpurn Theotor, AGO 250.4 JLF*nGﬁ 25 lugust 1945,
subjects "Hilit 8 \vg Gmmm1asiuns“}

4, DLTL LS TO L”CU&ED: ﬁuauaad is @ German civilien, 81
vecrs of sge. He is u shodmbker by tnada, nnd at the tlmc nf ;
the eommission of the offense for whieh hie wos %rlcd, ho wes g
momber of the "Home Guardﬁ.- It also appesra that he is merried,
He served in tho Germnn srmy fron lgi& through 1918, cnd woe
wounded in the head, as £ result of which ho cleims 6o have
suffored nervousnesa and husdeches since that time,

9, RECOMIENDLTION: That the sction of the Commission

end of the Revaiewing Luthority be confirmed, But that tho mothod
of sxescution bes by hanging, in ncnfnrmityrwith the originanl
sentonco.

6. EVIDREICE: ¥

(e) Thao avideride 18 cloar thet on op shout the eftor-

i

=

noon of Sunday, 21 §mptamh;r 1948, &n Lmarié&n airplenc weg
ghot dawn in the viainity of Wollendorf, Germ&ny, and that'at
leoast two, snd puaaihly four, oecupants parechuted from the
ship end landed safoly (R 5, 8; Pros. Ex. 1-27), One of them,
probebly 8/Sgt. Cherles E, Hollenbeolk, Jf.,-[R 10; Pros, Ex, 1=-
7,=B) was cnptured by ather mombers of the Home Guepd and talken
to & resteurent oh the border of the Enmmunit? of Wollendorf

(R 11; Proa, Ix. 1-27,~28), Ha had been disermed, but & erowd
of eivilinns was still threatening him, so he was ranoved undar
guard of ceeused o thu:nausa of a policomen named Lingz, and
thon to the brsemant of the huilding which housed the loodl
fire brigede (R 10, 11; Pros, Ix, 1=27,-28). During.thﬁ half
hour in which tho flier remsined in this besement, mattora warc
in chﬁége-of one Conrad ﬁich, who was the loepnl "Gendsrnenic=
meigter", end who cppoors to have boon socustorad tﬁ rasigning
the mnmhdfs of the Home Guerd to verious dutios (R 7,8 14};



Finnlly, Eich ordered mccuscd to tnke the flicr 4in
tho dircotion of Mouwied, te shoot him whileo cnroute, and to
woit ot the secne of the oxceoution until Lich should rrrive
(R 11; Pros, BEx. 1-28). This acouscd did,  The retusl cxgoution
was witncssod by one Lenz, gnother ecivili'nn, who hnd scen ce=

+

oused mrrehing the flier down tho rond ond intd ¢ stonc gucrry,
cad who follpwed them et o distence (B €). Lecoused shot twiee,
the sceond timo after the fliler hed olrecdy fellen to the
ground (R G, 11; Pros, Bx., 1=28). Lccuscd wes not present when
decuescd wne [irst sceorched end Aid not know whather he wes
armod, bub admitted that ﬁﬁaamacd had mrde no effort whetgver
tn csecepo. Lccusod told Lonz thnt decenscd hpd tricd to cacopeo
(R 6)s Ho said this becrusc "our orders wore alweys to soy he
tricd to cacape" (Prns. Ex. 1-28), Eich; who hed given,tho
arders tn shoot thc.dunenaad,ﬂynﬁ not prgaont rt the tinc,of
tha‘pctunl shooting (R 63 Prag. Ex; 1-25; -32)« diccused know
et tho time thnt H&-w&a d:ing wrohg and, og'le formoer soldicr
himeelf, thet hg wes gupposed to take crpturcd nrisancrs of

war "brek fron thuﬁfrqnt nnd gave them" {f}oa. Ex, 1-29). Hao
committed the rngt beeayusc af Eich'a ardors cndd bocrcusoe ho wes
"nervous". He suffored o hend wound while scrving o8 o Germon
soldier in the first wor end hes hod "trouble with hesdechos™.
gince (R 11; Pros. Ex. 1-30),

(b) ¥urther detoiled cvidonge will mot.be sot forth
here, but the reecepitulation eontained in the roview of the
Staff Ju’ge fLdvocete, Seventh U.8. Lrmy, doted 3 Wovember 185,
ond sppaended heroto, is ndopted in its ontiroty,

Te WJURISDICTION: : - .

(n) The Militery Commissinn which heerd this crac
wee properly eonatituted and hod Jurisdiction over the subjoot
mntter and of the eecused, L militery cormission has juris-

dletion avern the inhehitonts of on ococupied cnecmy country hedd

&




by the right of conquest (Por. 7, Fil 27-10, Rules of Lend apr=
fore; Colepan v. Tennosseo (1878), 97 U.S. §09). Militery

eslreigasinng are not raatrintﬂd in their Jurisdiction by ter-
ritorial linits {Unitud Stﬂtﬁﬂ Ve Hogi, ctf=1 (1865), 8 Rebellion

Reenrds, Jericys II, 674, E?E 56 Herv, Lew Review, 1089, 1068&),.
Thus, en ~ffcnse cgﬂi;at the lews of wep nammittud in a oountry
prior to its nceupntinn mey prapurly be tricd by n militery
commasgion of tho viectorious crmy upon moouprtisn (Memorsndum
by the Judge [dwoerte Gonerel (spJow 1948/17671, subjeots
Jurisdiction 7 Punish Wex Criminals, 13 Docomber 19433 Dig.
Op. JiG, 1912, p 1067; Trisl of Honry Wira (1868), 40th Cong.

end 8Scse, Hnusc of Represcntatives,; Bt, Dnc, Mo, 233 sco clan

orsed citad on pages £07-216 in Universality of Jurisdieotion

aver Wer Crimas, (Cowles), reprinted fpom 33 Crlif, Loaw

Review (June 1845)), There isws hint 1n :bcnuseﬂ?u gonfesaion
prise to trisl that dﬁadﬁuqd_mng have haon & Canadizn natinnnl
(Pros. BEx, 1-30). %hﬁ 1% &learly Lpponrs fégm athor testimony,
end from cvidence obtained st the btime >f oxhumatinn of -
decesscdls body, thet ha wes in foot ch umericed staff scr-
geant by the nnme of Cherles E, Hollanbeok, Jr., 430 336T0873
(Pros. Ex, 7, EJ.. Civilinn negtinnnle 5f o wolligeront powor
are biwmnd to reeognize lawful encmy comhetants and £y ceeord
to them the trartment reguired under internstionel law (Lrt. 2
of the Genave LPrisannrl af Wrp) Convehtinsn, 87 July 1929;
Lrt. 23, prr (o) oF the innex to the Hague Oonvontion No, IV
of 18 October 1807: Chnnge 1, 15 Hoverber 1944, par. 345.1

F1 €7-10, NMules of Lend Werfere), Both the' United Stetos and
Gormeny were signatory powera tn the ecited eonvontiona, which
in Zcnerel nxprﬁss the p?ﬂctiuc ond unwratten lnF of civilizod

netions nt wor {FﬁEQWnrd, Fi 29=851, "Trontlos Governing Lind

Worfere"; Gerner, Intcepnotional Lew and the World War (1920),



pp. 20=21; Speight, Wer Roports on Lend, (1611) p. 12},

8, DISCUS3ION: , ‘
(n) The ovidcnee olenrly cstoblished thet on fmoricrn
gnldier was twloe shot inm the beck >f the head by cecused in o
gtone guarry between Wollondorf and Heuwiod, Gormany, on the
afternoon of 21 Soptember 1944, Locusad fraqiy odmitted in
tws pro=trisl confessions (Pros. Bx. 1=6), and fron the stend
tt his tricl (R 11, 13), the comuissinn of this roet. His nnly
dcfonsec wos thot he neted under tho orders of once Dich, hornd
of the loerl Gendrrmeric. Eich, howover, wos nat prescnt
et the time of the commisaion of the orime. Thero 1ls some
heersey testimony, introduced into the rocorg by rocuscd's
eounsel, £3 to the gxtent of the punishmunty which necused, as
n member of thoe Home Guard, could hove fuuuived for feilurc to
corry out Dich's order to kill deccodpdy It rppears that the
meximun punishment imposed fér fﬂ1iurﬂ o Sbey c. lognl order was
n fino af 300 mﬂf%ﬁ ar 1mFrxaanant for thice weeks in Jeil
(R 14), Little citation of authrraty is neeossnry to sustnin
the position thrtt;bcdiuncﬂ ol flagrﬂntlf'illagnl ordors, 3such
na thesc, is nn defcnsc to & erininnl chorge of murdor,
Laswaing thet the Home Guord to which the scovsed belonged
was o militery orgnnizotion, and thet Eich, ag locel lender,
spdered ncouscd to kill deconscd, it wos on ordur so palpably
11lepel thet cecused should have refused to nhey (Sce Oppen=
heim,. Internctisnel Lew, vnl., II, 6th Bd., p 455, and p&ar-

ticularly footnote 1 on pege 455, in which the Germen Suprome
Court held in the orsc of the Llandovery Costle (iLnnuel Digest,
23, 24, Cpac No, 235 (1921) Cnd, p 45) that, suporior ordors

- gonstituted no defeonsgc o> r polpobly illugnl sot such es

killing unnrmed cnorica), It is nlsn noteworthy that Eich, who

geve the arder, wns not present «t the timo sccused corricd it



wt, nnd thet &%t wes enrricd out some tinme later cnd ot o
distance from the'.pleee where the 'opder had been given, 1In
sthep words, noousod woa nst dobihg ‘Under ahy avrt 1muum£{hu
eompulsisne. He had ftimc &9 refldet upon ﬁ%c 11legerlity af

his set, ond hc precticerlly sdmits in his @snfossion thnt he
then know ho woe dadng wrsng fren bath dhe logel cnd woral
pyint of wiows, On the bosis of his swn eonfessisng nnd tostie
manyy ueensad wos gullty of the onffense chorged,

{(v) The 1dentity »f bths dccccsed wra a-b ellogod 1u
the speceificntinn, Sthor then t» say ho wes &n jmcricen cirren,
This wos conclusively cstablished by uviﬂuncﬁ admitted at the
trinl without sbleetisn from the naguaud, Duaknhuﬂ‘s agtual
identity wos not cateblished to» tho seme degree, but wes not an
cssentisl clement of the speeificotion or of the erime of
murdoep, Bvong ntheralqunt 7 tho erine, waa cloorly shown by
thu'tﬁstimnnr nf tht witnusscs, hy recuscd's ponfcssiong, ond
by ‘his own testimony on the witnoss stond. .

f&f It folhalinr dhrt &he aqﬁfuna%una nerile Yy CuEuE
cnd edmitted in evidencs rgninst hin worg untiruiy valuntory
(Pros. Ex. 1~33,-35), '

(£)  Lecuscd wea veproascnbed by militeory coutisel cnd
by A oivilian Germon lewyer of his own chonding. It appeavs
from the pecord W triol thet Tieh, who igsued the srders
nerried out by neousad, hed nst Blien rpsrehended et bl Liuw
of the t¥iels It twna suggcatod thot Eich wes dend (R 13, 15).
Tho pffcnses eommittod by reeuscd end Elch, however, were:not
idontionl, IThﬁ cdeuged wes in nn wey prejudiced by follwrae to
try Biech simultsancously with him. .

(o) It doea not ecppeal £ram the roesrd wiothser ne=
onsadte taftimﬁny upon trdel wea awosrn or unaworn (8 10). This
ecnnot, however, be arid ¢4 be projudiclrl cryror, inosmuch ns.

the sther evidence, ontircly without eny testimony by scoused,




embracoed overy cassenticl celement of tho erimec, nnd nll pspécts

of thoe defense ssught o be inturposvd by the scoused, The

record would be loegolly suffiecicgnt without ceccused's testimony.

The Commission was proporly eonstituted ﬁFd had jurisdiction

aver the subject mottor and ccoused, ond was authorized to

imposc the death pennlty. Both thoe findings ﬁ;d the sontence

Wwerg npprnved by o two-thirds vote nf tho mcembora nf the Come=

mission prescnt, Yhore werc no irreguleritics in the proccod=-

ings or tricl which prejudiced any of the substantinl rights

T the nceuscd. He roceived n folr tricl,; eonsistont with Lnglo-

Sgxon concupts of due process, and no doubt whgtsoover oxists

ng to his guilt,
‘8. CLEMEZHCY Y

-

icoused wna found guilty of the cormission of a war
erime, 411 wor erimes rre auhjcat to.n ?ecth penalty, although
r losscr pennlty moy br.;mpﬂch {Pnr. 387, ¥l 27=10, fulesg of
Lend Herfnro). Infthis pobticuler instencey: the offonsc waa
the cold=blonded murder »f cn unprmed nnd defenseloss prisoncy
o wor, whon neeustd shot from buhin& witfibut warning, snd for
no reosnn, nutside of his nwn mplicious nnd ovil nrture, than
he hod been tnld tu do sn by snothor Gorman notiondl. The
intent tn kill 1s ndmitted, ss is the fret thnt such intont
hed oxisted in neouscd's mind f£or some time prior to5 the netual
commiasinn of the erime, L11 the cluments »f common law murder
fre proscnt, ond such an orfensc is punishoble under the lewa
of ell civilized nntions. Therc are ho extonucting circume
stancca. [Loouscd stoted thet he suffered fron nervousncss end
hendeeches’.na & rosult oI & heed wound suffered while sgrving
as o 8nldier in tho lest wer, Hc oxprossly discloimed insanity
re o defenso cnd declinod to undergo ¢ mentnl exeminntion

(W 1d)s Tho ense Ivlly werronts the impoasitisn »f the donth



acntoncc. The Tevicwing Luthority, for rensons not set fapth
in his cetion or clsowhere, echanged the mothod P oxceutisn
from henging to shootings It is suggosted that the method of
cxeeution originslly imposed by the Commissinn he used, for
the reason thrt shonting is genernlly 1mp§%ed fpr the cornia-
gion of a strictly military offonse, JLcouscd's erime has ho
direct.  anelogy to n militery offenso, It wng porticularly
holnpua, nnd ignomanious death should he his punishment, It
is suggested thet hanging would be nmore apprapricte ond con-
mensurate with the neture, of the nffensa,
10, CONOLUSION:

It is secordingly belicved that the socntence of the
Commission should be confirmecd, L& form ng egtlon prepered to
ecoonmplish thia result is sttoohed heroto.
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