DEPUTY JUDGE ADVOILTE'S COFFICE =T e
TT08 “LAL CRIZS GROUP
LURDI- N GO L AND
w20 407

20 Nowvombur 2947

Omse No. 12-240G

)

bl

Vi bl

Baliariel FRAE ;1
BEVIE" 420 LAQi . 0. TIONS

T, IRL.L DiTa: The mctusid wiwm tlod at Dechiou, Ooranny, durdng the

poriod 16-22 Supbomber 1947, befove & ilenersl . ilitery Governsent ourt,
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THIECEY  Visletisn of tho Leove and eapue of "ep,

Portloulars: In that Meinbich FRANEE, a Swiomn nntional, did,
ot or necr Lngeshslin, Gormeny, on or sbout 18 creh 1945, wromg-
fully ¥ill & membor of thi United Stites irmy, who wos thun and
thore a surrcndered st unproed prisoncr of wer in tho custody
of thd thon Surman Helch., !

TIT, SWa.RY OF EVIL.. CE: On abeut 17 Norch 1945 an Juerdsan fliee vos
duliverdd So tho 55 polise v tinlisn in id:-tuin., formany. L=jor Bandie,
the comampding officer of the betunlien, d.céi-;lug to mond hin to thy
prison cunp ot dbararesl, hed Lia lodged Por Uhe night oL U lowsl pollos
stution., The nsxt day the scoused FRLUKKE ‘Pfa:! gunt tothe effice aof
Zimpelannn, the teting moyor, to plok up '.‘.1'1-1‘.' Flior with orders to morol
bhe flicr to Juorursel, The assusud shot cad killed tha flier on the

road feon Eachvabiain to Dpgunbahi,

IV, EVIDENC. ..K3 4 iCOrEND. TIONS:
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Hetionnlity: Carsan
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Ciwviliar Stotus:
Ferty Scitusy
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cvidence for Frosecution: On dbout 17 Pareh 1945, ar Anerican {1ier
vas brought o Lhe 38 police battalion, af whish fafar Pundies wan seoobnde
ing offieer, in Tdstein, Germany, Burdke, after dealdirg to sand the
flier to Obsrursel, had him placed in She police station in the oity Hall
(RGj P=ix 2h), The sext day the accussd wae ssab to the Gfflse of
Zirpelmann, the acting nuyer, to plok up the £lter (R 19, 32, &, 12; P-ixs
2k, B4) with written orders 0 margh the Tlior to Oberursel, a distorcs
of 25 kllomoters (R 16-17, 32, 7, 29; P=Exe 2 p. 4, 184 po &), &%
Eschenhakn, the flier ranuested a delnk of dvetor foam s, FHansan, and
over ‘the sccused's cbjection, ahe save it to fim (R 23, 24; P-Exs 104,
114}, Hilfrdeh, a bystandir, asked tiw aceus d where Fe was going aad
recalvead the ansvar, "to Oberurssl®, fL1f#1e) told idn trat he was relng
in the wrong direction amd that he grnould pg in the oppesite dirsction.
The assussd replicd, M will cot therd wicra we waat, to gel (B2 i3
11/ ). Shertly thersaftsr the PHier wen found s ot to death and lying on
Kho farest snad bstwssn Eeallennishn faad Tusekila (R 3504, 29, 24, 25,
2% P-Baes 108, 115, 12, 8L p, L), T]!.-:.':a.ncuﬂ'c'd, in-sdadtting Killing

the flisr, stetod in his exbrafodieisl sworn statunont Bzt he shot the
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LA

flier Vfrom nloa. range with the piatel only & fuw centinotera from the
oagk of tho flier's tesd, The aeousetl nlso ftated toercin that L. 1%y
was wrying to eseape, bub admitted ho 41d not vall MPEYLM op {ire isto
the air before he shot the flyer dend (§ 295 F=ilx I8 pe 4).

The [Flyer waa barlzd at engunbang ooagtary (RO257 =ik 134). Tho
vody wes exhui.d end tie pathologist zave as liis opfindon LHEL the nause
of dusti, was & zunshot wound with eatry in the bock of the nedk snd Gxit

t the noss (R 265 P-gi 14).

Lo agcused tustdiled regarding the details of tha elrcumetsnces of
bhe killing te the cffect that the flyer "wanled to run Loisris ths
Saresths Lhat wherd wes only. a ditel bebwear the rosd and the forsat;
Lt the Clyur was alx to wight moters zhead of tho assusid when the
socusud sterted to rus aftor Sy the sosus 4 could not remsabir wheblne
he ealled oub to the fljer o stop; that | tau bt up to within two metors
of tha flysr with ths £1 er contimuing to vun when He stopaud and alety

&



and that he intendsd to fire & warning shot but hit the flyer (R 34, 35).
Ha shot the flyer in the back of the neck and the flyer fell into the
diteh because the Ilyer had just started to Jump across the diteh., He
repeated tnat tha fl}ﬁr was still ruaning when he flred the shot, and slso
that the flyar " pran into the forest" and "He wanted to run towsrds the
forget" (R 36). By wey of repetition the accused further testified that
the flyer wes slx to seven meters from hlm when he firast obssrved the
flyer ruaning (R 3%); and that he hed closed the distance to two meters
when he fired the shot (R 4O, L),

At the eccupation by the imerdcan irmy the accused fled to the French
Zone mad llved under an esswned nsce until fnally arrcsted in August 1947,
He &dmitted that he killed an English flyerson 3 Febreary 1945 under eir-
cunstances wiilch he describad with utfikiﬂg ainilarity to his version of
the killing in this case (R 29; P-Ex 18A p. 2-4).

Formor Mayor Zimpelmann teauifiﬁd that sometime after the killing the
acoused cand to him and told him that nothing was to be maid about a 83
man heving pickod up tie, flyer (R 20). Thﬁ accused told witnoss thot this
was on order (R 22), "

Wotes - A perusal of o German map of the '.'u';'-n, including Idstuin,
Oborursel, Eschenhahn, and Enjenhatn, Shows the following) = (1) Dberurssl
lius almost direetly cest from Idstein, (2) Eschenhahn liss dircetly south
from Idstein, and (3) Engenkahn 1ies south of Eschenhahn,

Evidonsa for Dofogoe: The ascuscd testificd thet whon they stopped

in Eschenhahin, hs and not the flier requested water for the flior; that
he took thy roed tal' Engahhahn from Lechonkehn becsuse thure was acre opsor-
tunity to take cover from fliers on that road and that thers was more
traffic ond a better chence to citell a ride in going by wey of velsbuden

(R 33). "The acoused allowed tha flier to remove his hezvy boots cnd carry
tikem over his shoulder, After wolking onu or one and & half kilometurs,
Lhe mecused slopped on the side to relieve himself, At that time tho lier
threw his boots dovn end ran sway, The sccused called "Stop", and meant

to give the flier & warning shot, but the shot hit tho flier (R 34). The
zgooused could not g:'l&b the flier bucause ha ren into the forest end alac
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tecause ho, the accused, had no strength in his loft hand. The accused
vontinued un Lhe way to Bugeabahn end reported to the Bayor thers tlat he
shot the flier while escaping (R 36).

Sufficiency of Zvidence: The eccusza was the only cyewitness to the
notunl killing, and he contunded in his extreJudloisl sworn statemunt and
at the trial that the flyer mas killed to proveat an escapes Hia testlaony,
however, contained many contredirtions and izpossibilities. Ha contendod
that the flyer trdud to run into tho forent and at one plsce said that
she flyer had run into the forcst. He e=id that only a ditch scperctad
the rosd from the forest; that the flysr at first wes six to eight =ssters
ghead and thot he had olosed tho distanco to twe motors, wnich with both

L "
men runndng as Lestified by the accusod must have requirsd considarsble

distance into the forest. Yet the flyor full into the rocdsise diteh
when the accused shot him. Thare is no indiecstion thit ths flyer was
injured, Undar thum}huw‘anﬁnﬂj 1t is not probable thet tho nocused,
wiho wrs touard Eﬂ!cl;u'n of age, w:lduut-_mhh. i witness found the
body lying'on the rosd. The accused attispted to influence s witncas te
coneonl ovidense of his conneetion with the killing. Ho also fled and
lived widur an mumd.sm, indicating an lﬁ}ﬂ#t we avold apprchen—
sion.

The Oeurt might well have soncluded .:'rh':t; ";hu evidonso that there weo

no attampt on the part of the flyor to esczpe, and thet the killing wa
pramoditsted,

The findinge of gullty are werrantzd by the evidenca, The sentanoe
is not excossive.

Potitions: Mo Fetitions for Review wure filcd,

Petitions for Clemency wers filed by Ir. Mey, 4 October 1947;
aceused!a wife, Slisabeth Hu.:J:-. B October 1947; ond by Captain ¥Hilliom
&« Gordon, dulense counsel, 22 October 1947.

fecommandation: That the findings snd sentonce bs approved.

V. QUESTIONS OF L'

Jurisdiction, It is clesr that the Court hed Jurisdicticn of the
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porson of the acoused and of tha aubjeet matter,

Exenmlaation af the enlire record tails to diselosi shy crror op

tidssion which résulted 4

VI, CohOLUSIONS:
1.

notnjustise te the actugod,

It is zTucoimendad tlint i flndings ond t
2. Ll.,l,l:',."

e sanbotes g apurovad,
1 Forms Nos, 13 =md 16 bo ecuomplish this vosult sra

nbtachud hureto, should it meet witk nporovinl.,

I\ M\Pﬂ: < o
ROTERT &, "ELOH
Lttornoy

Poast Trial Brosch

Huving oxamircd Lhe record of trinl, T moneyr, Lhis A E ﬁ doy
uf :

L3 ] S
1 Liuutemant Oelin 2 A
Deputy Judge Ldvosste



