DEFUTY THEATEN JUDGE ADVOCATE'S OFFICE
7708 LAl CRIMES CROUP
UNITED STATES FORCES, EURCFELY THEATER
20 Desenber 1946

UNITED SBSTATES

Matthias ZAHNEN, a

)
v i Case Hos l2-2261
German National

REVIEW AND FECOMMENDATIONS

l. JRIaL: The nocused wos Lried vpn 15 and 16 Muy 1940, st Ludwlgeburg,
Germany, by a General Mlitary Government Court appointed by paragraph 3,
Special Orders No, 100, Headquarters, Third US .rmy, AFO 403, dated 20 April
1946, '

‘2. FINDINGS: The offenss involved wass Flaasg Findingg
CHALGE: Vieclation of ths Laws of lar. KG G
Furticulars: In that Metthias ZAHNEN, a Germen
national, did at or near Uberknil, Germany, on
or about 15 August 1944, wiltully, deliberately
and wrongfully kill ‘an unkoown member of the
United Stetes drmy, who wos thon an unormed
surrendered prisoner of wor in the custody of

the then German Tiedch, by shooting him with:s)
Euna _ NG G

3. SENTENCE: The court by at least s wwo-thirds vote of the members
prosent at the time tho vote wes taken, goncurring, sentenced the sceused to
be imprisoned for a term of fifteen (15) years commencing June 15, 1945, at
such place ns may be designated by mmntmé military suthority (R 98). Since
no sentonce of death has been proncwnced in this case, the Theater Judge
Advocate 18 by parsgraph 84 of Letter, Headquarters, US Forces, Burcpoan
Theater, file LG 000.5 JJ.G-.IGGI, subject: "Trial of War Crimes Cases", dated
14 October 1946, authorised to exercige the powers of the Thoater Commender
conecerning approval or disapproval of the pentence meted out by ths court.

4+ DADA AS 70 ACCUSED:

Loousvd le a Corman mational, reoiding inm Orofeld, Erelu Gitkurg,
Germany, fe is about 48 years old, married and had orfginally nise shildven,
seven of whom are alive and of ages I:rmnging betwean thres a7 srveitueen (R 66).

By his civilien profesgion he is both & blacksmith and a lozksaiin (0L 67).



There Ls mothing on reoord scmesrning his nivilian education save his omn
remark that he had "never studlied much" but s fa gimple upright hardworker"
(R 3). He cloine thot he hus nover befure this case beon izplicated in any
criminal matter (R 67), and there is no cvidence of previcus convictlons
regarding him (R 98), He served as u Gerran soldier in the First #urld War
(1917, 1918) and sgain joined the German Army at the teginning of World War 11
(& 7). In 1944 be bocame & "Feldwebel" (sergeant) and belong to PI 23 Lag
1944, appareatly ai Bogineering Unit otationod at Bitburg, Cermany (Pras. Rah.
How 3)s .knnurdiz.ig to his own statement, which is not very clearly sct forth
in the resord, he seems fo have bem:.l discharged as & prisoner of wer on 2nd
June 1945, and to have njlmnat {mmediately’ thersupon voluntarily reported himsel
to &n Ameriesn sommend post (R 78, 79). He was srrested on 8th June, 1945, n.m:‘
had remained under arrest eince .{R 79). After having been s member of the
organisation called "Stahlhelu®, he joined the Nasl Party and the & in 1933
and held in the 54 'bﬁa rank of o tpruppiughrer® (Fruse Exbs 3)s

5. RECOMENDATION: ,_

On the bmels of the discussion hereinbelow at 8, 1t is recomnended
that the findings and the sentence be digp]:;pf-nvud.

6. EVIDENCE: ' :

e, The opening statement of the Frosecution substantially offered to
prove that cn or about August 15, 1344, an hmerican plane ernshed in the
vicinity of Oberkail, Fremch Zone, Cerrany. Seversl of the nirmen ware
apperently killed before or on striking the ground. Progecution is not con-
cerned with any of them, but with another one who landed safely, but with a
leg injury, snd came into a field whore he drageed himself to or near a hedge.
The accused Matthins ZAHNEN, as a sergesnt in the Gerran Wehrmacht, and another
German soldier, lower in rank, came on a motorcycle upon the roed to a point
quite o few moters away from the hedge, They met gome poople rlong the yond
and made inguiries concerning the wheresbouts of the Lmerieem - uen, EHoth
then drove off from the road into the field where the sbove me:’ rrad hedge

was loented, and accused there killed the injured and helpless Amorliean by o

guselut through the lhigoads
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b, Erosecutdon's Evidencet
Frosecution introduced as ite first witness s boy of 12 yeors,
Ludwig BLASIUS, who hed before the trinl, namely, on 11 Jume 1945, made @
eworn affidavit; of which the contente are?

Wiy name is Ludwig BLASIUS, am 11 years old, and live
SRINSFELD, #35, Cermeny.
On the day of the big eir tettle in 1944, in the summer,
1 was guarding cows in the valloy. I wag in the district HOHHECHT.
1 saw a flyer and I think that he was on American, He was near the
hedge, wae walldng wp and down, end looked as if he had an injured
leg. The flyer was 300 or 400 meters mway from me. Then a moLor=
cyole with two soldiers ceme from the OBERKAIL-KYLLBURG crossing,
from the dircotion of KYLLBURG. The motorcyole drove into the
field. As the motorcycle turned into the field, thers were no
poople at all on the street. Te flyer, at the Yime, wes on the
other gide of the hedge ms seen from the motorcyels. Tha flyer
pried wut, tut I de net \ow what ho arded. The soldiers t off
and one of the two begen to shoot at the flyer, Three shots fell,
Tho soldiers mounted sgain, and drove off in the direction of
OBEfK4IL, without further iuul:l.ug at the flyer. Then a truck
came from the direction of OBERKAIL, and drove up close to the
flyer, BSome pecple also came gver there from thoe fields, The
flyer was dragped onto the truck,
L]

1 eould not recognize either of the two soldiers who had
comeé on the motoreyele.® (Fros. Exh, Ho, 1)

4% the trial Ludwig BLASIUS, after a prelininary exanination by the
Frosscution, satisfied the court of his un;uéity to teetify (R 5, 6). Uponm
 dircot exanination, he confirmed that the content of Frosecution's Exhibit 1
was & correct rendition of what he had enid to the American investigator.
Joreover, he testified that in the summer of 1944, on the day of the big air
battle necr his home village Seinsleld, uu. woilk 6t four olelock with tha nows
to the field and the moadows, There wee & hedge there and & flyer was welking
up end dowms in fromt of it, limping with one leg. Bubsequently two men dis-
moumted from a motorevele. Ome of them stdll later on did the shooting. He
44d not shoot directly at tho flyer, but "over to the sitle somewhat! (R 6-9).

Upon oross-exaninntion witness tegtified that the nir -““1“ took place
around 12 or 1 o'clock, Ho observed 1t from his home, but did rt leow how
peny pilots were seen by him bailing out of the airplangs. A% 4 "elock b
went with his cousin Velther GAIL, %0 tend sows, and then, aroiw. four thirty,
saw the flyer, It took amother hulf hour until the peorta i. th 1tereyele

srrivods Dusing this time the flyes want up and domm gad ifuect  onoone edde-
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¥lluuss 1id uot know exactly whe had erded out, But thought 4t was the Flyper
(R 9-12).

The Fyosecution's next witness, Hons Walther GAIL, was at the tdme of the
trial obout 13 years of age. hfter preliminary examinaticn, by tis lresecution
the ecurt wes satisfied with his copacity to testify (R 12, 13). Upon direct
examination he testificd that on the day of the air battle he end his cousin,
Ludwig BLASIUS, were tencing cows on a:meadow at some distance from the village
of SEINSFELD. He did npot koow whether this s after four o'elock or at vhat
gther tima, The first thing he then saw wag an American flyer mlld.ng up and
down or creeping near the hedge. The nanl;-h thing be obeerved wore two svldlers
coming up on & motorcyole. Ilm;’diataly th.'aai“bar shooting started. He did
not hear one of the pecple, who had come in the motorcycle ory out, but the
imericen flyer several times crled cut, He did mot hear the words, "Halt, Hald
and did not lmbw how many e.!:uts' mh‘ver fired, 'The flyer was lator on token away
by people who came in an B.utnmbil:a |[1.1‘.|J.I;:.-.1.:|;l.,

Upon cross=examinatlon: by Defense i:qm:.aal, he ndded further detmils. Befor
the incidents described took place, he had learned from talk of pecple in the
villagh that seversl flyers had bailsd out in distress and thet some of them
‘had slready been taken priscners. He and hi:a eousin lmew that the flyer they
gbserved had not yet been taken primar'-. after the two soldiers errived,
there were no words spoken, there wes only the orylng by the dmericen flyer.
Sovaral shots were fired. He did not know whather both of the German scldiers
or just one of them did the shooting (R 16, 17).

Upon oxemination by a ‘member of toe court, the witness related that, when
the matoreyela areived, the flyer wus bohind the hedge. Witnase aould nob sea
hin then (R 18),

The Frosecution's next witoess was Mards GRUN, of Oberkail. 1o the French
Zone of Germany, & farm worker. Upon dirset mm:ln-atiun ghe rv 1ued substan=
tially as follows: About noon on & day in the middle of augua« 1944, there we
an air raid alarm in Oberkeil, About half an bour or an hn;ur ‘ot vy while ebe
and nthsul were worldng in the flsld, squadrons of plan.s werd f_ ing around

uver thelr headss Then suddsnly 10 Seemsd mp LL the alr wyr 01 of elouds o
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puffs of emolo, and thoy saw hwening planes and parta of t.ha;: falling down.
Moreover, & parachute appeared over their heads and camo dowm within s hundred
maters of where they wore. They saw the parachutist land. He lay first on the
ground, corpletely coversd with his parachute, looked around, ané finally crawle
into o hedge on his hands and Jnoes. He had an injured leg, es the witness
aftersards (in the afternocon) heard from a French prisoner of war (K 19, 20).

Upon oross=-exomination by Defense I::;u:naal, the witness smopg other things
expleineds Oberkall and Seinsfeld are at a walking distance of about an hour
from each other., The hedge in quostion was approximately. in the niddle of that
diptance. Beside the particular one \ﬂli::h landed near her, a number of para=
.chuters, perhaps ten, were seen beiling out, Those airmen bailing out of their
planes did not make the impression of so-called paratroopers, but just of ordi-
nary parachutists, forced dowm by the burning of their planes. A number of
planes were shot down.

here wes 8 TUMOT that In the surrvunding villuges s pusber of parachubliste
had como duwn, one of whom was found deed, while the others were taken prisonere
The pilot whom she harself observed must have bailed ocut at about noon time.
She did not know whether he was able to walk, but only saw him crawling ocut on
his honds and knees, She éid not W&- any g_u'tura on his part indiecating a wieh
to surrender, but she did not lmow whether ho eaw her and the two people with
vhom ghe wes then in the field, In the evening she heard the rumor that that
particular flyer had been found shot. There were several cther dead flyers
lying in a small house next to the school house in Oberkail, 4t that time the
battle front had already moved up to the center of France and wes continually
coming closer. Oberkmil mns outelde the West Wall, but the first fortification
belonging to 1t began just about whore the pilot had landed on the Seinfelder
Btragso. The next garrison wes Bitburg, at e digtance of mbeut 15 ldlometers
from the hedge in guestion (R 20-25).

Frosecution's fourth witness was one anna FALIES of Oberkal! . Her version
on direct examination is substentinlly as follows: On the day «f be air battls
in August 1944, at about neoon, she s m':arld.ng in the fi-ida n-> 3 side of
the etroot which losds from Oberkarl to a place named Kylbw.p: ¢3i suwa
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parachute coming down to o small depression pear the other a:l..d.a of the stroet.
She went over to that place and found the parschute, but did not see the flyer.
There were trocks leading from the parachute to a hedgerow which was in the
vicinity, and looked llke Lracks ©f o wuu whe did net wolk in an exdinary manner,
but rather dragged himeelf. She looked arcund in the hedge for about thrco
quarters of an hour and tried to find tho pilet but did mot succeed in this
attempt. Uhen she was obout to go home, she saw two soldiers on a motorsyele,
one of them o sergeant, They asked her wherc the pilot wms and she sald that
he presumably must be in the hedge. Then she went home, lihen she got to thi
next roed orogsing on the same street, probably a few hundred meters away, she
heard two shots fired. She did noet know 'nut; snot (il 20=-28).

Upon extensive ocross eund.mtiun-iw Defenss Counsel she made further state=
menta of which tho following nhnu:'ld be mentiomed: Around nocon of that day she
observed en air bettlo =nd saw abﬂut11thiﬁ7 parachutes in the air, of which only
the one previously referrcd to landed in her immecdiate vicinity. The hedge in
question was at o distance of o hundred méters from the road; it was a cultiveted
hedge, ore side of which was meadow land, while ite other sido was field land,
The remeinder of the land, apart from .the hedgercw, was free and open. But
directly next to the bedge thers wme & fia:lr.‘l of oats which had not yst been
harvested and these cats stood almost ms hipgh as the hedge. The parachute lay
abont 20 metors asmy from the hedge, sand she saw & track leading from the para=
ghute to ths hedge. &he looked on both sidea of the hedge and did not find the
pilot, but she did not see tracks from the parachute leading beyond the hedge,

ner anything indicating that the flyer might have gone into the adjoining field
of onts. She did not sse the motoreycle while it wes in motion, (hen she met

the two German soldiers their motoreycle etood in the fields and they had already
dismounted therefrom, She was not able to say whether or not the acouped ZARNEN

waa vne of these twe soldiers. The hodge had thorap and ite broad h was not mers
than one meter, She added "I can't explain it myself, how this mv . sould have
posgibly hidden in the hedge but he must have been in thers becaiy ' Lhere were nc
other traoks," The motoreycls wes stauding on the otber side o * .. sedge from
the parachute, so that the hodge wan in between motoreyelo w.d ywi.:clate, The
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diptonce botweon parachuto ang motercycle may haye Lewn 200 Icu. 200 meterss bhen
gho had given her information to the soldiers, they went to the hedge whils she
went homes At least ten or fifteen minutes passcd then before she heerd the
shota (R 28-37).

Upon examination by the Fresident of the Court, the witness ndded thet she
wae not alone when she searched the hedge. Her cousin and cno Josef BESSLICH
were with her (R 37)«

Next, Josef BESSLICH himeelf, 18 years old, of Oberkmil, worker on a dairy
farm, took the stand s witnoss for the Frosscuticn. At about noon of the day
in quaat:lnn he saw an American parachute, first in the air end then resching
thin g‘rn’lmﬂ in thn v-ininit.y of the h‘llhu:m Toad, on the other side of "the
hedge". He went over md'mw the parachute lying thirty or .forty metera below
the hud,ga.- rﬁ'itnu.n glso examined the ground near the hedge but did not find
enything. 4 motorcyole ceme ocross 'the moadow, and a Feldwebel (Technical
Sergoant) and an Unteroffisier {Sarllgaant}l wore in 1t, litness did mot talk witl
then, He went over o the tﬂeld of ontsiend after o guarter of an hour, when
he was sbout 100 to 150 meters eway, he heard about two or three shots. MHe cid
abt now who #Fcd thio shots, But omo of the twn (Faldwnhel on fntaroffisier)
had a carbine (R 38-42). :

Upon eross examination by Defense ﬂn':mml-,- the witngss testified further
that on the day in question, quite a few pilots were seen boiling out from thei:
plangs. One of them eame down in the vieinity of the flelds wers the witness
just busisd himself. Witness searched the thorn hedge in 1“- whole length,
but dié not find the flyer. The motorcycle omme mcross the field, stopred,
and the ecldiers got off 1t. Five tw ben woubse lober, bt Ium'ul.r oot aftor
one o'clock, the shote were fired., uitness went off with a fire engine. lhen
on his my homa, at ;aruum! thres n'nl:pnhr, he sgain papsed by the hadge, ha
found the flyer's body lying theres ‘He then Teported the incids! fn the mayor
effice of Oberksil. One Gilbanus, 'n‘ civilian, 'was ordered to g 'a a truek wit
the witness and o member of the police to the place where the s, (yer was
lying and th.ny brought his body tu dterkell, tnér;tlwr with the nrdv of another
dead flyer whose back wae full of michine gun bﬁi}nt holea and & 0 was lying =1
a dletance of four or five kllomsters from the uﬁhar ones Both were huria.d in
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Oberkail (It 42, 50).

On- redirect examination, witness admitted that he wes uncertoin concerning
the correctness of the time iﬁimﬂma made by him with regard to specifie
phages Af the day in quastion. Moreover, he testified that he did not heer
anybody cry "Halt, halt" (R 50).

Froseoution's lagt witnoss wne Fritz SILVANUS, of Spang-Dehlen near Cberkadi.
On direct ammimtion.ha gubstantially testified as follows:t At about five
o'clock Mr, EESSLICH and a mamber of the poliece of COberkeil ealled upon him to

come elong with a truck to plek up a body lying in the hadgerow, near the
Oberkedl=-Kyllburg highway. At about three ulelock in the afterncon a boy about

twelve yeare old had €0l1d him thet smorna had basn shot nenr the Oberkail-
Kylliburg highway. ' -

The witness was then asksd about his pre=trisl affidavit dated 11 June 1945
end he aclmowledged it as a ;_ruilhhl.l;i renditicn of his statoments thes made
(R 51=56). :

In its substantial pn-rt-, this affichvit (Fros. Exhe Nog 2) according to an
attached translation reads: g L ‘

“In the wddile of duguet 044y on the day of the big ale
attack, I was ordered by the Gendarmerie liachtmelster {rural
police sergeant) NOTHELFER from BINSFELD, to bring into the
Buerpermeisteramt (office of the town meyor) live and dead
Americon parachutists from the OHERKAIL forest and STEINBON
neighbourhood.

#it about 7 or B olglugk in the evendng I was told that '
gn American flyer had been shot by ZAHNEN from ORSFELD, and
that he was lying in a hedgerow near the OHERKATL~-KYLLBURG
highway, about 100 meters from the highwoy. I took my truck
and drove it to the above named location, accompanied by an
swdliary gendarme from WITTLICH. Uhen I came to the spot
I saw the head, (the bullet) having entered the temple, and
coming out of the meck dimgunally on the other side., This wag
the only gunghot wound. As we lifted him into the truck, I
was aeble to notlee that cre of his leps was broken., The flyer
was unarmed. He worg a leather jacket with slide fasteners,
and olive~drab flying suit with large pockets and slide
festenors, He was about 1,75 meters tall, weight about EZ
idlos, black heir. I deldvered thie budy into, the fire
engine house in OBERKAIL. I alsc deliwered five other di.:’
flyers into the eeme building, and pone of these five hac ..en
killed on the ground."

Upon eross examination by Defense Counsel, witness among cih.. inings main-

tadnad that 1% sme gome tma after csven olaloek whan he drowa 1 02 the truee
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to get the body of the flyer in question. He could not guarantes the gurrect=
nese of any of his time indicmticns (R 56-358).

Finally, with express acquiescence of Defense Counsel, Exhibit No, Ha
sworn affidavit of the scoused Matthias ZAHNEN, dated 19 November 1945, wos
introduced as part of prosecution's evidence (i 61), Ain attached rendition
thereof into English readsin its substantial part:

On the morning of 15 hugust 1944 I was sent with Untaroffisier
HEMMENS in the direction of OEERKAIL, Germeny, with oral instrustions
from the lot Borgesnt to flod and wiiwsl all enemy flyers wno para=
chuted in that vicinity, Ue left on a motorcyele in Bniform. I was
armed with a pistol using 08 ammunition, HEMMERS was nrmed with a
earbine,

"On the OBERKAIL-KYLLBURG highway we were stopped by some
civilians who told ue that an allied airman esme down around thero,
end that they could nol find himy They pointed to the open fleld,

"HEMMERS and 1 searched the open field with the civilians and
we failed to find anyone, HEMERS and I then sat down to smoke &
cigaratte. e were some 60 meters mpart, A few minutes later,
ebout noon I heard HEMIERS yelling and saw him looking towards
the hedgerows. I locked the direction of the hedgerows and
suw o wwvemenl in one spots 1 oould not recognise anything, but
I thought it might be the allied airman, I yelled, 'Halt, halt,

® whe's there.' T fired cno shot.in the air end then fired two
shote into the hedgerow where I saw the movement, 1 wns at a
distance of about 30 meters from the hedge when I fired the last
two shots, HEMIELS also fired one br two shots with his earbine.
I then ran towerds the hedgerow and found an allied flver in his
lest dying moments. He wes-lying on hie side and face in a crouched
position, T saw that o bullet had entercd his back. The soldier
was dressed in a brown leather jacket,

"The soldier died, HEMMERS and I immedintely left without

touching the allied socldier at any time and reported the incident
to our lst Sergeant,.!

¢« Evidence of the Defense:
Defonge introduced as its first witness, the scoused Matthias ZAHNEN,
Durding his cross examination by the Frosecution, he admitted the correotness of
nis pre=trial affidevit which has been quoted previously, However, him trial
testimony contains & more deteiled and somewhat different versian,

On direct examination (it 66=79) Iha“::-uuﬂ.ﬂad that on the 7th August 1944,
while on m.iliun- duty st Bitburg,l .':? about eloven «'ulook,; L received the
um."' to go on his motoreyele in ﬂ:n nir&upicn of nbnrlgu, to make sure that
the 25 or 30 flyoras who had made umarmc;;_lmdingn in that vicinity should be
tnllpl;.u pr.!mnrl. dnother soldier named EBM%,& was supposed to accompany him

Q=



(it 68, TO)s Thels lnstuuctien, which they had reesived on FR— proviiug
oeccaslons, was to the effect thet o pen vho was suppesec to take a prisoncr,
ghould first cry cut an order to stop. If this order mere not n':fm}rad y or 3L
esodpe or resistance were attempted, then use should be made of the ehooting
yeapon, even as agoinst s member of the German lehrmacht (& 70).

Acouged and his comrede took off in the indicated direction end eventually
reached the aren around the hedgerow, at the main crossroads thers, they sew
am.u:.ur; ane civilions welking ut;Juun e flelds and gathering arsund. Upen
inquiring what the matter was, they were told by the people that the whole aren
was full of parachutists., 4 certain direction wes pointed out to them end in
order to reach it, they hed to o -ui‘%‘ the highway and to drive into the open
fial!:l (R 70, 71}, lihen they came t:pl the spot which had been indicnted to them,
they again met a proup of peapla. and m:'ara told thet s parachute was lying on o
neadow 3c.l'mt:&. Thay plnrluad the motoreyele, end before inspeoting the parachute
had & conversation with a gi:rl vho' presumatly 1ls igentical. witp one of tne
prosecution's witnesses. From her, soqused lesrned that a parachutist hod come
dowm, but that she did not lmow where hal was, Eeveral othor civiliane came
nln:-mz'. and all of them (two scldiers end a‘m-.lu%‘m civilians) started to search
the ficlds in order to find the parnchuted flyer, fn which endeavor thay were
gubsequently supported by one more soldfer who joined them end took part in the
sanrch, However, their efforts failed, snd sccused snid to the people surround
ing hin "I puese cur job ia ended, we can't find anything here® (1. 72, 73).

They went back to the place where the motoreycle was parked whet: neeused
suddenly paw something moving in the hedgerow sixty to seventy meters aheacd.

He sadd to HEMMERS WOver im front of tho haedgeW, went tnwmrd tho plasa of'the
n:vaﬁ.nnt, end called out "gtop, stop, stop; who's there?" He did not get an
answer, nor did be see snything save a motion of the bedge iteelf, whereupch he
gave a Harmless warning shot into the air with his pistol (R 75). He then eall:
out sumething like "He Ild.ll shootf, He mssumed I'l'.‘mt the enety suldier wms arme
end was geekding cover behind a small elevation, and he sald tu himself ". . .
it's elther you or I%, In a feeling of panic be fired throe shots, He did

tils whlle he was runclng Luward UheE oan, and gturted shoutlng ns he wWo8 Tumning
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because he said to himself, "He is probably nrmed and ne's in cuver thure and
you must make him keep his hend down-s0 thet he cen't teke a shot at you while
you are running up to himY, He did mot have s definite target. He shot apoinet
the motden in tha hodge. uhile ho wme running toverd the hodge he erisd out
"Stop, stop, etop; Who's there§" HEMMEIS, using his carbine, wes nlso shooting
He fired st least one shot, probably two. Lben aecussd reoched the hedge he
found the deed flyer ingide it. 4oocused wos Praralysod! by what he thus sew.
He and HEMMERS immodiately left the spot. He reported the inecident 1o a
nilitery cormand post but had nothing further te do with the matter (It 73-78).

From the eross examinntion of the agcused by Frosecution (it 79-87) emly the
fullowing need be mentionmed. Confrontad u?i‘hh the respoctive varimnce os ngaing
his affidavit sccused maintained that not HEMMERS but he himeelf was the one
erying out, Ghen he fired the first warning shot ho hod not seen the body of
the flyor but just the motdon in thd hodge from which he then was distant about
56 to 60 meters (il 85)s From wh:a::-a:II he wae standing, before he started to shoot.
he cnly coulé see pert of the hedge, bebause hia view was cbatructed bty a box
with corn in it (i1 86). He fired the second ghot when he wms forty or fifty
meters awey frum the hedge and the thizd ﬁhui.uhqn Ko wam nt n Aimtance of
twenty to twenty-five meters therefrom. FHa :'.‘.id not have his complete prosence
of mind. He felt bis 1ife was in danger because he thought that the men had
crawled 1r behind taht elevation of earth and, thus complately protected ogaine
acoused, was weiting for him (R 86), Neither accusec himself nur HEMMELS
genrched the body of the flyer for weapuns or other objects, tut {mmedintely
laft the spot (& 77). .

There were ‘then peveral guostions by members of the Cuurbs Five the
anewers respectively glven to them by the accused, the following seem to hove
sume importance: Between his warning shut and his First serious ghot no nore
Yine elapsed than "until one could gount to five". It was a puzsle both to him
ané EEMVERS whose shot had hit the flyer (i B3).

Iiafama_ then introduced o character-witness in the person of one Paul SCHON
a farmer in Orsfeld, end eince 1 4pril 1946 also mayer of that village communit)
The witness testifiec that he lmew nothing dune by the socused as a member of
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party or otherwise which ruet now be comsidercd wrong (& 92).

On eross exardnation the Frosecutlon inpeached this witness by his sworn
affidavit, dated 24 October 1945, (Fros. Exh, No. 7) the substantial part of
which in English versicn, reads:

W] jmow Matthine ZAHNEN of CLSFELD, He delivered himselfl
to the Americans in Mey or June 1945 aftor he returned, having
been & prisoner of wer prior to his arrival in ORSFELD. I know
that Matthias ZAHNEN was a fanatiosl Nezl. He often wore a 54
uniform, and never greeted in any other way btut by Heil Hitler,
He always cursed the Jewe and the Clergy. 1 think he was the

worst Nawl dn the village. I.was.told that he was 1lliterate."

After its being read in Court (R 95), witnees ndmitted that it wes a true
and sorrect statcment (i 96), but he explained that by calling ZAHNEN a fanatico
Kazi, he merely had in mind that the acousbd used the "Heil Hitler" as his scle
form of grecting, behaving in this ;pupaut differently from the farmers in that
community (R 9), Witness could not specifically charge anything else sgainst
aceused's character save that Mthers wes talk that he cursed the Jews" and that
he wore the Darty uniform i.'r-f 7). !

7. JULISDICTION: *

Upon examination of the record w."..th_r@'gnr'd to the question whether the
I4litary Government Court had jurisciction t;u ! try the present case, it 1is
believed that the answer should be in the affirmative. In view, however, of
the recommendation hereinabove made, and' since no jurisdictional issue save the
one to be discussed in this section of the Jeview and hecommendations, has been
ralged, 1t 18 not necesgary to dlsouss such detailed appocto of ths Jurisdie=
tional problem as are related te the faet that the alleped crime was not local-
iged within that part of Germany rﬂ:ieh‘ia now the American Zune of Ceoupation;
that the Lmerican nationality of the victim was not provenj or that no cfficer
with legal training wee among the menmbers of the courts Brief reference should,
however, be mede to orne particular jurisdictiunal issue which has been ralsed
bty defenes.

After the Prosecution had rested, Defénse Uounsel asked une cuurt tu disulss
the Charge snd its Farticulers for lack of jurisdiction, on the ground that the
scoused was a member of the Cerman army at the time of the alleged crime, and

that ha was n prisoner of war almost up to the time of his arrest or surrender
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in connection with the present mccusstion, mnd that he t.hsraf.uu should be held °
entitled to all the procedursl privileges of a member of the Amerissn armed
forces, including the right to be tried by a Court Martial proper (R 61-64),

The court denied thie motdian, end 4te vnling wes sorreet,; £or two reapuns,
First of all, the socused was no longer a prisoner of war when the present trisl
tegon, or even when an dmericen authority for the first time had the opportunity
of dealing with this mecusation aguinet him, He had previously been dimecharged,
No allegation has been made that this digcharge was arranged with a view tu the
present trial, or otherwise for the purpose of rendering his privileges as
priscner of war illusory, Therafore, article ©3 of the Geneva Convention of
1929 (47 stat 2052) does mot apply to hi.n.: Thers la un sddlidonal ergument
laufung to the seme result. It is true that the Article €3 provides: "Sentencs
may be pronounced sgainst a priscner of war only by the same courts and aoccording
to the same procedure as in the 1::95?1 of persona balm?fr,ing to the armed forces of
the detaining Power", But the Suprems Court of the I.'!Ift:l.‘t-ad States, by its
majordty opinion in the Iﬁnumu ecase, persuasively ;humd. that this enly applic
in 2 eituntion in which a sentence is pronouiteed against s ﬁriaonm- of war for ar
effense cemmitted Ly him while in thaT status, The acoused in the presont onge
15 charged with an offense committed by h:rl.m, if at all, before he hacmln
prisoner of war., Defenass Coungel's challenge of the Juriedietion of ths Mildtar
Government Court on the ground that the mceused must be trisd by o Court Martinl
was therefore properly rejected,

8. DISCUSSION:

d« Inn wr crimes trisl before an American Mlitary Government Court {:
Guroeny, Dot less than in any other American criminal procedurs, the puilt of th
accusad must be proved beyond o reascnable doubt, in order to eatiafy the require
mant of sufficlency of evidence, It has been well said by Mr. Justice lobert H.
Jackson in his report to the President of the Inited States, dated 7 June 1945,
in his capacity as Chief of Counsel in the Frosecution of Axia ar Criminals,
(39/1945 Anerican Journal of Internstionel Law, Documents'178)r e mugt
eatablish inﬁd.‘lbla evonte by credible evidence®, If by the imeriecan war crimes
triale in Germeny, according to an eetablished allied policy, justioe 1is to be
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accenplishsd om the basis of proved guilt rathar than a :umm;ry proceding
grounded on mere gunpiniun?.tha pruuumptiaﬁ of innocence, an elsmentary ingre-
dient of nrilm.iml justics, cannot be ignored, Its corollary, however, is the
principle that no accused should be convicted unlese his guilt is proved bayond
any ressocnable doubt. It may be noted that the International Mﬂ.it.uﬁ' Qourt of
Justice, in its Nurnberg decisivn, sxpressly based part of its findings on the
declarsd absence of proof of the guilt of the respective scoused beyond a
reasvnable Jdudbte

b, In the present case, it is believed that the evidentiary material
produced on trial did not beyond a ressonable doubt laad to the conelugion that
the flyer killed by the mccused was an unarmed and surrendered prigoner of warj
even 1sss to the conclusion that accuged, at the time of his unfortunate action,
was mwara of, or, es & properly behaving soldier, should have been awars of o

declaration of surrender or aven of &n intentlon of surrendsr on the part of
the mystericusly nidden snemy ugalna.ll. whivw Le flred his weapens MNer wma tho
svidence, it is submitted, sufficient to wefute beyond a ressonable doubt the
proposition that accused, by his .i:at.al shot at It.hat. suspioiously moving and only
gx post facto identified object,-was upnnnpliuhina a bons fida amct of warfare.
Hether, it appears that he was noting in ananrﬁanca with legitimate gemaral
instructiom received with regard to the carrying out of an arrest under similar

circunstences; and that he was subetantially motivated by s reascnable apprehen-

gion for his cnd his comrade's sofety whioh he belisved to be jeopardized DY the
dangerous proximity of & still armed end not yet surrendered ensmy.

¢, Befors further expounding this ides, it should be pointed out that
the backeground of the present cnu-e is fundamentally different from thot of most
of other Germen war crimes ceses. deocused's nction wes not related to the
¢ frivolous and ruthlsss political philosophy ond practice of Naplsm. Hle was &
logitimate purpose and ction; to search for and attempt to arrest &n ensmy
flyer who, after parmchuting on German territory, was not yet disarmed end had
not yot swrrendered. So much less should this nocused be de;priwd of tho benefl
of doubt. At lesst doubtful, however, was his guilt, me willl be shown presently
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d. In the light most favorsble to the accused the evidence seems to
sllow the drawing of the following very gencral picture of events. After an
gir battle over a certain part of Cermany, in which either American or Allisd

planes participated. some af those plancs were dlsabled and several members of
their crews were thus foroed to parachute down to Germun territory, FPart of
those parschutists were selzed ar';urrandarad themselves, and part nf them had
not yet been taken hold of by the Germans, elther haﬁauaa thaylhqd no opper tun=-
ity of surrerdaring or becauss they preferred to remain in hiding rather than
to expose themselves to the viaiunltuﬂna inherent in the falling Into the hancs
of the Germans. The uceunéd.unﬂ ancther German goldier were sent out by thedr
ssmmand pogt to see ta it thot all af thosa Tpnrnnhutad Myvers who wora atill at
large were msde prisoners. In carrying out their mission they drove on a motor
a:.rulef near to & vieinity in the open field where, according to the information
the;; had roceived THom eivilians on thedr way, en Allisd flyer had parachuted
tﬁ ﬁﬁaxgrnund during the mir battle ;nd where the parachute really lay, while
the purachutist himself, according to the game informants, oould mot be found,
though he wes most probably hidden in o hedge-which existed in that vieinity.
They diomounted frem their metersycle, went th.th; hodge, scarohed it for the
enemy parachutist, but failed to discover himi Thersupon they considered their
missgion, insofar ns thie particular flyer hn& tﬁia particular vicinity were
coneerned, ae ended without success, and returned fo their.mnturuynla, wheta
they relaxed a little while before mounting 1t again. At that moment the moous
saw 8 movement in the hedge which he related to the Allied parachutist sought
for, even though the latter was not directly viuihlla.' The accused immediately
notified the othar soldisr, and both, with Thelr shooting weapons ready for
gotion, ran toward the hedge, with the spaeifie 1ntaﬁt1;n of arresting the
flyer, After the pocused's "Halt! cell was nsi answersd immediately and in
view of the danger that the flyer might be the first to ;haut, thus killing or
seriously injuring them snd frustrating the purpose of thelr mission, they fire
several shots againet the hedge, the mocused with his revolver, the other soldl
with & carbine. Only one of the shots hit the flyer who was killed thereby.
Accused was himself shocked by the unintended result of his setion when he then
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dipoovered the body of the cnemy flyer.

es In examining the problem whether this picture of the factusl situa-
- tdon sguares with its legal construction as criminal homicide committed in
violation of the laws of war, the guestion must first be taken up whether the
flyer killed by the mcoused at the time of his unfortunate actlon wee aware of,
or as a properly behaving soldier should have bsen aware of a deelaration of
surrender or even of an intention of surrender on ‘the part of the mysteriously
hidden eneny ng:i;ﬂi whem he firsd hio woapon. I% is believed that tha questie:
thus posed cannot with any degree of reasonable certainty be answersd in the
affirmative,

Whether the unfortunste victim of accused's motion hed or not the intention
to surrender, and if he had ihiu intention, why hs did not behave in o manner
which would olearly indicate such an intention, espeeinlly whetber he wilfully
or rather dus to his physicanl condition et the eritical time, sc long remaingd
undiscoversd and unﬂ:l.ﬁ-mmra;:h, 18 & myslery which cunnvt be svlved ou the
basis of the existing evidence. It maylp; that the Allied flyer was, by his les
injury or otherwise, and without any 1pt§nt%pq on his part to remain in hiding,
phyeically insapable of properly acting se nﬁ.nnamw intending to surrendsr woulf
normally sct. However, this lsm maéa hypothesie which has not been sufficient]
patablished by the evidence, MNoreover, insofdar as mccussd's criminal responsi-
bility is concerned, the fact must be disregarded that the Allied flyer had s
parious leg injury which eiroumstances wes only gx pogt fmeto disolosed to
acoused, at least insofar as the evidence goes, There is no proof that seccuse.
gt the time of his setion was ovare of any such physical condltion of his
vietim.

In the llght of the clrcumstances which alone are proven to have been known
by accused at the time of hils metdon, he could even as a reasonably and properl:
neting soldier well have assumed that he was fanced with mn enemy purposely
hidden behind a hedge forming a certain natural protection; that he was not
intending to surrendor and that be thus represented a d;mgur for mccused and
his comrade if they continued to approach him without first caring for their owr

safoty. Viewsd frem thinp angle, ths roactdon of accusad o tho fact that hio
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“HalT* gall was not answersd lueedlubely; wes, it 4o belleved, in acesrdance

with legltimate general inst:'uctiun prwuiling in any army with regerd to the
proper attitude of a muld-ba m*euur nf an ammr individual,

fa The provision n__f articla. 230 of the Anpex to the Fourth Hogus Con=
vention of 1907, prohibiting "to K1l or wound an enemy who, having laid down
his arms, or hl\ri.:ng no longer means of defenss, has surrendered at discretion®,
must not, by way of a mu%ng.nnl argument a pontrario, be understood to the
effect that the killing or wounding of an enemy before he had lald down his srme
or before he has iurra::dgr;d ;:r even after the surrender but before he had no
longer means nf dafnnaa ’ ip Ingiﬁmta undar all ciroumstences. Cme important
situation where that argument a contraric uaﬂainl:r dogs not apply is indicated
by the provision of Articls 23d of the same Annex, which prohibits a declaration
that no quarter will bBe given, This, it is believed, obviously implies en
obligation to give the enely combe tant , who apparently wishes to _nmandaz', an
opportunity of aedompldghing this 'i.::tant.:l.un. ond it slsoc impligs a prohibition
of daprivingl hin of ‘the ni;gnqa to surrender by killing him without waiting for b
surrender, or by killing him after surrender, before he had beed searched for mn

%

meade to dalivar any wanpr:mu whiuh he might Hti]l have. Dtharwilatl}a prohiblitio
of a practice not to tuke ;r;.nunura, which wne & fundamental rule of customary
internctional law of wer even bgfore :I.talincnr;pnrntiurn in the aforequoted Articl
23d, could be so eamsily circumvented ms to render 1t illuaory,

However, some credit must be given to the fact that the enemy who had shown
an intéention of surrendering, but has not yet actunlly surrendered or la not jen
unarned, atill represents a :uar't:nlin danger for the mon who appromchss him with
tha ides of making him o prisoncr by acécpting his surrender. This Ju:-t!.!ha &
gertain emount of caution and epprehension on the side of the would-be capter,
which must be liberally taken into nccount when the question -hl.l to be answerad
whether in ¢ given gituntion thet has been done which could ressonably have been
done in order to give the chance of surrendering to an enemy who apparently
desires to surrendar. Surely the unlm'uutn.nt‘u gars for his own safety and the
safaty of hilu comrades deservés preference, in his motives, to his censideraticn

Tor the possible DUt not menifest deslre of his enemy to surrender.
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Applying these general aunaidaratlunq to the sttltude c.n.d the action of .
accused at the eritical place amd time, 1t is beljgved that he cannot be
songldered to have violated either the letter or the epirit of the above
mantinned Hagie Convantion.

Es Finnliy, acoused is entitlsd to the protection of that rule of law
which inmunizes acte of legitimate warfare. The fapt that something which
atherwise would constitute a crime was dons as an act of legitimate warfare =
that is, in gpecordance with the' rules of warfare = is & so-called "justificatic
and aa such ie an sbsolute defense. The accused could certainly not be charged
even with mansglaughter if his action, though othorwide sufficlent to constitute
oriminal homdsfds, was an not of 1.git;m-t% D S

That 4t had this privileged charnoter is substantially the theory of Defons
Gounssl developed in his petition for review dated 1 June 1946, Says he, among
octher thingaet : :

1
W, ., « the record is clear that at the time of the killing of
the 411ied airmen the defendant was lawfully engnged in warfare
and was justified in shooting at<the hedgerow from which n dis=
turbance was observed by the apcused although the cause of the
distu snce was unknown and undetermined pt the moment of shooting
+ « othe ocoused was a combatent . . 4 and . . « not duty~bound
Lo wxnmlne bl hedgerow Flist and then retreat befere shestdng ot
the hedgerow when he had alréady shouted his obvious intentions
« » » when in the seareh and pursuit of a fugitive sirman, it wna
not known nor reasonably expected that the person behind the hedge
was a surrendered, unarmed combatant. Ths wsot of shootdng in the
direetion of the hedgerow and the concurrently shooting et i1t were
justifiable, prudent, reflexive mctions . . "

It eannot be denled thot thip argument of Defense Counsel is in point and
that even spart from the foregoing other censiderations it should have resultes
in an acquittal cof accused.

9. LCONCLUSIONS:

There are therefore several grounds, sxpounded hereinsbove, each of whi
appears as sufficient to justify the recommendation set forth in the previous
part of this review. 4 form of setion to acecomplish this recommendation is
attoched hereto, should the rueuwd eotion meet ﬂtﬁh_upp:.'o“l.

WAXIMILIAN KOESSLER . .
Attorney

Post Trial SBection

:;g:: Maximilian Koessler
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JAGL 1B Tepal Warm Wo. 13

WILITARY GOVTHIMNT COURT
(trilitaergericht)

OHUFE O ReVIRT
Verfuegung nach Ueberprusfung

.

Case No. ' order No.
ﬂt-rﬂ.rﬂﬂ.ﬂhﬂ Nrtul'zasli ‘e "E"urﬂ’hguﬂg Nlesnnnnas

whﬂm OB s s NN LAA TARNTN oo v nnaa s o aa e s s o baan e e e i
(Name of Yoused) (Mame des (der) ngeklagten)

wad coovicted of the offence of wrongfully killing a priscder of war
wegen der folgenden strafbaren Handlung..gesetewidslgs.Tostung.elnes .0~ lsgsgetang-
enen

STy
by the *DtemedintsYtocrrynocieaek f Tr

*General . ot fudwigaburg, carmany

bl = 88w e in.Ivdwigaturg, .Reutsobland
war st et e e d ke {iddresa of Court)

Yheren (\nschrift des gerichts)
and sentenced %o 15 years' imprisenment commencing 15 Juna 1945°

schuldiz orkannt und wu.Haft.fuer 4die.Deuer.l5.Jebren,.beginnend.ab.15,. une. 1945

by Tudgment dated the 18 May 1946
durch Urteil wvem 15-‘“-1%5--“--- NN ----luo-u-t----1--t|l|t-t19hu .]'nd
: ednte!}
&qtu:ll}

Mhereas the case has now come before me by way of feview and after duc
congideration and in exerolss of the powers ‘sonferred upon me, T hereby order;

Diess Strafsache ist mir ghr-TUsberprusfung vorgelegt worden und nagh
enteprechendem Studium des Sachverhsltes uns in ‘usuebung der mir uebertragenen

rﬁ ai
EaTugnisge veriusge iohi - P —— -y

That the findings and the sentence pre dissprroved. The Command ing
Gengral, Third 7. 8. 'mmy ‘res, will ddsoharpe Watthlaa 2 VEN™ from the mar
Criminal Prisen, Landaberg, Germany,

Dags der Befund und das Ureteil nioht gehelssen wiirden. mNer Fommand-

iferonde General im Pereich der Dritten Armee der Vereingten dtamten wird Ails
R DN BN | | e R ——r

Deutschland, veranlasaen.

Detod this
Gogobon am. «l5.JRBUETY. ..eeeeiiiians 19T 00

:}.G..E-.hﬂaknlilil. TR T o

{Signature of Reviowing huthority)
(Untarschrift dor noohprusfenden

Buhoardo)
*grrike out words not epplicable. oG o B o MICKELNEIT . s v s s ramvrssnrrnns
*HichtzutrefTendss ist 20 durchstreichen. Colonal JHGD
Theater Judge sMvocats
(Titln)

{Titcl)
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Having examined the record of t'.ri.al, f'iu'unnws N

/8/ C. E. Straight \
/T/ C. &, SBTRAIGHT
Colenel, JAGD
Doputy Theater Judge ddvocate
for War Crimas
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