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I. ZRIAL_D4T4+ The scoused ,as tris gt Daohau, Germany, on
3 July 1€47, hafore a Gonewsl wildtary Gouveromont Court,
11, CHARGL AUD PALTIGULALS:
CHalGBt Violatlon of the Lows and Usages of liar.
Partienlnrser Tn thet Paul RAHNIRY , & Germsn
naticnal, did, at or near BELLIL, Germany,
on or aboub 10 or 14 February 1945, yrong=
fully kill an unknoun momber of the Unitea
States Army, who wae than end there a sur-

rendered and unarnaﬁ&giiinn&ﬁ”df war in the
custody of the thon an "Hedchy
|

TIT. SUMMARL_OE_BYIDENCE: During-an oir ru;g'upon Berlin,
Gprmanr, in early Faﬁrunry 1945 a flyer parnchuted from a dis-
;blu& iisna: Tha flypar landed Boar an adr wald Fhaltar locatad
in the cellar of the home of the accused, During the air raid
the sheltor vas ocoupisd by oivilians, aond the accused, who waa
a corporal in the Wehrmacht on loave., The flyer surrendered to
the accused, Togethor with some party members, the accussd took
the flyer wo o noarby schoeol vard, fircd o shot into the flyar's
neck and then 1aft, teking the flyer'e Juukul with him, About
one~half hour later he returned to the school yerd and fired e
second shot at the flyer's hesd. The flyer wae removed to &
nguarby hospital end died within o vury short timv from & pevers
head wound, The flyer wea believed to be an Amerieczn,
IV, EVIDE.CE AND haCOuLENDATIONS:

Paoul KAHWERT

Nationalitra Germnn

Agos L2 i




Civilien Statusat Locksmith

P-rty Statusi Unkriovwn

Bilitary Statuss Corperal, Wehrmncht from
1l lay 1942 to April 1946

Pleas NG b

Findingst G {

HJentencet Life imprisonmant

Lyidegnge for Erogecutignt The prosceution's case was trieden-
tiroly upon documentary evidenec, During an air raid on Berlin,
Germany, sometime between 10-14 February 1945, a flyer parachutaed
to spparent safety fror a dleabled planc, He landoed in the vi-

¢inity of nn air raid shulter losatud in the cellar of the ne-
thareof

oused's heme. A4t the time tho aceused wane standing in the entraned/

with one Bandt. The accused wag home on leave froem the army at
this time. The flyor immediately surrendercd to him., Jnndt took
the flyer's parachute (R 7, 8 PéExe 24, p. 2p 3A).

In hig uxtrajuﬁ%fiﬂl ;vorn gtatoment the aoccused stoted that
together with Ortsgruppenluoiter Jenneseh he tn;k the flyer to n
bunker loeated in n fiearby school ynrd. Janpesch gave his pistol
to tho accused znd latir ecid, "The flyer will bu:lu?alad.“ The
accused stasted that he thought he was to use the pistol to guord
the flyer but sdmitted that shen ths flyer wes tcken to the school
yerd, Jionnesch operated the edr raid siren for the purpose of
covering up the report of the piestol. In the school yerd he fired
a shot into the flyer's neek with Jannesch's platel. Thu flyer
fell to the ground. Janncdch reproached the accuscd for firing
before the siren wae sounded.

The mecused returned to the air roid shoelter and latur went
to Bendt'e apartment, as pruvipusly ngreed to, nnd procurcd part
of the flyer's parachute from Bandt. 4bout holf an hour later he
returned to the sshool vard. The flwver was 8till lying on tha
ground., Jonncesch again gave hip pistol to the acouscd who then

fired o scoond shot at the flyer's head (R 7; P-Ex 24, pps 3=7)s



A soldier who wae in thu sehool yard at the time of the
incldent stated 4in his extrpjudieisl gworn staterent th-t he asaw
the noccused shoot tho flyer., He identified the acousad from o
photograph which wos introduced inte avidu%ce. When the flyer
fell to thu ground wounded, the eoldier snﬁght ?hu ald of tho
nurse on duty in thse air raid ghelter, While déing go, the
soldier heard a scoond shot, and vhen hs rsachsd the flyer hes
noticvd thst he had been ghot o gecond time. He and the nuree
removed the flyer teo a noarby hospital. The nurse corroboratad
the removal of the flyer to the hospital (K 9, 10, 11; P-Bxs 44,
54, 8), The doctor and two nurses on duty in the horpital at
thu time the flysr woe brought in steted, in thedr oxtrajudicial
grourn stotements, that he wone suffering from u.sovura hond wound.
The £lyer died from this wound within e short timo after hia ar=
rivel at the hospital, Tho body remsined in the hospital morgue
Tor a fev days oftar which it w:a ramoved (K 10, 11, 12; P=Exs
bk, 7&, 94} « N ’

Bandt and o woman vho was in the air rnid shélter nt the
time of the inaid@nf'}tatad in their sxtrajudieinl) gvorn stote-
mente that they sow the neoused enter thu shelter vith the fly-
er's jJaeket.

The acoused admitted to Bandt and his own son and doughter,
aceording to their extrajudicinl sworn statements, that he killed
the flyer (R 8, 13, 14, 15; P-Exs 34, 104, 124, 134). Tby go=
cused pdmitted in his tustimony that he gnve his wife port of
an &llied flyer's parachute and thot ho took an 41licd fiyer's
jooket (B 31). 4 co-tensnt of thu nccuscd stoted in hur extras
Judioial svorn statemont that the coecused's wife peve her a part
of the flyer's parachute 2nd mede the stotemont that the noousad
hed shot the flyer, Fart of the parackute 5as introduccd inte
evidence (R 13, 17; P=Exs 114, 14B). The flyer was believed to

be an Admerican (kK 103 P-Ex 64),



gyidgpcog Ior delgnge: Tho apecouged Testlificd thot he and
Jgnngach took the flyer to n bunker and Janneseh "foreed" him
to take a pistol by making e threatening remark whieh ppparsntly
referred Lo Jauneseh's knowludgs thot the acoused had bevn im-
prigonud; that he then fired the pistol; tﬁat some time later
they both returned to thu sceno and Janneseh agéin "forecd" him
To tokd The pistol whieh he then fired ( K 25, 26), He furthur
teatified that he believed that thu shots fired at the flyer did
not cause hils death. Ko based his belief on the fret that ho is
& poor Pplevol shot and thot the flyer was surrounded by civilions
at the time of the ﬁﬁecting (R 26), He donied the ndmissions
of the killing attributed to him in the extrsjudicinl sworn state-
ments ol his gson, daughter, nnd co-tenant, H. stated thst these
persons were not in Berlin at the time of ﬁhc incident (R 30, 31).
In his tostimony the accueod oleimed thot poople in thu noighbor-
hood sald tha flyer had baen ma%%ﬂ alive and was to bhave hesn de=-
livered to n prisonos of wer enclosure (R 26,..32).

sufficiepngy of Bvidonge: The wrongful shooting of the flyer
by tho aecused was uﬁéquntoly astnuliaﬂud by hig oyn adwmipeions,
and wae oorroboratod 'by the strtoment of an eyonitness, In nddi-
tion there is eredible ovidenoe, consisting of statements by the
nurgas ocnd g doetor, that the flyor did in faet die within a very
ghort time from thu wounds inflieted by the acecuscd.

Regording superior orders, thu sceused failod to mcet the
burden of prool required by portineni nuthoritics discusscd in
seotion V, peost.

The findings of guilty are warrentud by thu evidenss. The
Bentonee 15 Not 9XGuBEiVEe.

Petitiongt o Potitions for Reviow nor Petitions for
Clemency werc filed. |

hecommendgtdon: 1Ih 't the rindings and sentence be approved.



Ve QUESTIONS OF LAW:
durigdictiont It 1s clear that the Court hed jurisdiection
of the person of the accused end of the subjeet matter,

Mgtipngt Lfter the prosecution résted,#thu accugad moved o
dismiss the charge upon the ground tiat tharh wad no proof of a
corpus delictl Independent of the extrajudiecial a;orn statement
of the meoused (R 18, 19), The genersl rulc in Ameriesn municipal
eriminel low is that the corpus delleti cannot be esteblished by
the unsupported confession of the acoused (Wharton's Criminal Lavw,
l12th Bd,, Bes. 357), Bince there is gufficient proof independent
of thu accused's extrsjudicial svorn statement of the corpus dae
ldeti, 1,¢., death and thet it wen oaused by o griminnl ageney
initiated by the acoused, it is unnecessary in this ecse to decide
a8 o genoral proposition that the avidantiafy rule of corpus doe
licti cpplies in = wer crimes trial. The Court properly denisd
the motion, # ' :

Ig;ﬁjngﬁx_ﬁgniﬂﬂﬁggnggnﬁf i#lthough the question wes not
raised by counsel for the defense, the record indieatos that extra-
judieisl sworn s‘hutnméi‘ha by the son and dsughter of the acoused
were sdmitted in evidencs, The astatementa recite thot the noeussd
andmitted, after tho ineident, that he had shot an Lmerican Flyer.
The proecedure relating to the tri-1 of wur orimes cuseés does not
preclude the sdmipsion of such testimony, but provides thrt it is
a privilege peraonal to the witness and except when cluimed by the
Wwitness is not allowed (Scetion 270, "Manuasl for the Tri-l of Iy
Crimes ond Roloted Ooses," 15 July 1946). In any event, there 4s
ample diract uvidencc tending to prove that the accusad illegally
ghot the f{lyer and sueh direct evidenece 18 sufficlent to support
the findings of guilty,

Supcrior Ordgrgs Lecoused KLHNDRT pought to justify his sotlons
by offering evidence to shew that he was soting in compliance with

"superior orders." Compliancey with superior orders does net



gonstitute a defehss tc the charge of having committed o war erims
(Trial of Henry Wirs, 40th Congress, 2nd Sess,, Houss of Represen-
tatives, Ex. Dooc. Wo. 23, pogu 812; Vel. II, Sixth Ecition,
Uppenhein, "“lnternational Laow", paragreph 2}3, pege 4533 Llendove
Tary Castle Cnse, 16 american Journal of Intwrantionsl Law, page
708; United States v. Thomas, opinion DJILNC, Doeanber 1¢45; and
United btates V. Aledn, et ol., (Hadamar Murder Faoctory Ornse), opin-
lon DJiuC, Fabruary 1946, snd French Republic v. Wogner, et sl,,
Court of Lppenls (France), July 1946), U1his rule is followed in
Lnglo=amuricen jurisprudence (Mitoholl v, Harmouy, 13 How. 115,
and "Haaugl for Courta-Martial, U.8. wrmy", 1920, paragra.h 148),
Compliance with suporior crders may, under cortain eireum=
gtanced, be considered in mitigntion of punishment, Hovever, an
accusud who seeks relicf on sueh grounds aesumos the burden of
satablishing (a) thlﬁihﬂ rceedved an order from o superior in faot,
directing that he commit tho wré%gruliaat. (B) that he did not
know é}, ag a rﬁauaniﬁlg_pfu&ﬂni porsci, would not have known that
the zet which he was directed to perforn was 1llagnl or contrary
to universally aauapféd gtandnrds of hﬁmﬂn fonduet, and (e} that
he notud, at leasb to sone extunt, undur immedlato ecompuleion.
Having satisfeotorily sstablishud these elements, the amount to
whnieh his suntonee 'gshould be mitignted depends upon the akerraoeter
and extent of the imuedinte compulsion under whieh ha meted. (Seo
London Lgreement of B Lugust 1945, Concerning Prosceuticn and
Punishment oI ks jor War Urimincls of thoe Zuropean axies; FM 27-10,
Wyr Department, U.S, urmy, "Rules of Land Werfare", perugraph
3451, Change Ho. 1, 15 Wovember 16443 Ovpenheim, "Intornotional
Law", supra, and the Llandovery Uastle Uasc eited therein; "Manual
for Courte-Wartial", supra; "Report to the Prosident of United
S8tatea", 7 June 1945, by r. Justice Jaekson, U.u. Chiel Counsel
for the Frogsseution of .xis Uriminality; sxtract frem Goobbala!

"ihe 4ir Terror of Our Lnvmies", found in foctnete, page 53,



"yilitery Oeeupction and the Hules of the Law", by Ernst Fraonkolj
Unitod Stotes v. Bury, ot al,., opinion DJ.UC, deptember 1945,
United Stetos v. Thomas, supra; ond United States ve Beck, ol el.,
"opinion DJLUC, Decomber 1946.) ]

Examination of the entire rocord faile to discleso eny error
or omigsion whieh resulted in injustlee to the aluunud.
VI, QONCLUSIONSs

1., It is rocommended that tho findings «nd the suntcince be
approved.

2. Leogal Porme fogs 13 and 16 to ncconplish this rosult

ars ntiaehed hercto, should it meet vith approvel.

ROW.LLD D.DLMIO
2nd Lt., Inf
Post Trisl Breneh

.. |

Hoving swxaninad tho vecord of t#*4al,.l concur, this _______ Guay
™

'E:f ’ e 3.?&8 .
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-.'- Ua E'ﬁ ST IGHT
Lisutenant Colonel, JiGD
Deputy Judgo sdveeote
for Lar Crimce



