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Hans ROTHACKER, et al.

Is IRIAL D4Tii The accused were tried at Dechau, Germany, during

the period 12=-29 ley 1947, before a Gemeral Military Government Courts
ITe  QILEGES WND ZHTICULGS:

FILOT OILG0Es Vislaticon of the Lane and Usnrae of War.

Particulurs: In that the sccused, Hans ROTHLOKER,
Frung DECK, udolf Phillip GIEFILHN, Xaver G81Z,
latthius GOTZLNN, Maurus HAITZLER, Wllhelm
KuROIER, Frita KERN, Isidor KLUMFP, Hermann
Wendelin MEIEG, Pudelf MERKEL, Kurt OVERLLCEK,
Juldus RATZKE, Johenn Gotthilf SCHHEIDLE,
Heinrieh STICELING and Frans TEILLID, German
nationals, betweon the 9th day of Lecember 1941
ant the 8th day of May 1945, et sundry places
within the them Cermen Reich, dndivicuslly ond
cellectively, us principalo, descoeordes, lewdsrw,
orgenimere, ingtigators and secervliccs, did en~
ptge 4in, formulote und prrileipete in ¢ commen
plan or cesign to commit, or csuse to be committed,
vivlytions of the Laws cnd Uecges of Lir, and pur=
surnt thereto did gelilurctely rnd wrongfully en=
sourage, nid, dbet, erder and participnte in, ar
took o consenting vert in the subjectiun of mem-
bers of the .roed Foroes of the United Stotes of
amordes, who were then snd there eurrencired snd
unrrmed prisoners of wor in the custudy of the
thon Germen Redch, to eruelties and mistreatment,
lpeliding Wllinps, bantirge, torturos, ohieos
end indligniticss

GLOOED CHLRGE: Violstion of the lawe pnd Uscgos ol Wers

Fartieulsrs: In thet Hong FOTELCKLE, Frone DHCK,

Ldslf Fhillip EITEILNL, Xever GATH, Matthiue

GOTZILIN, Menrus HAITZLER, Wllholm HROEEL, Frite

FLEK, Kort OVERLAGK, Julius 1W1ZKE, Johonn Cotthilf

BOMVLIDERy Heinrioh STICHLING, snd Frans WEILaLD,

Corman nationyls, did, en or sbout 9 august 1944,

ot or neur WRISENEACH, Gormuny, wilfully, delib-

¢rntoly end wpongfully enecurnge, »id, nbet, order

and portioipate dn the ¥illing of a member of the

United Stotis drmy, believed to be Steff

Sergesnt RUbert L. HaINOM, 48N 13109766, who |
e thep nd thess = surrendercd, undrmed cnd :
younded prisuner of wor in the custedy of the g



















1944, he receivad n directive over the name of Nartin Burmunn,
the substance of which was that party members should get the populatiun
into o mued for Yaruntaneous nction® amainet eartured allied flyere
(R 2223 P=Ex 30, » 2). It wug mennt by the order thot enrtured flyers
were to be killed (Idem np 2, 3). The sccused brought this document
to the sttention of the ortsgrursenlsiter in his distriet. Ho ¢ld
this twice, onoe werbnlly and the gecund time in writing (I¢em 1 5)s It
woe his intention thrt the order be earried out in esse of an energency
(Idem r 5)a

SOMNEIDER in his extrajudielal ewirn statement deelares thot he
hoard ®through our Kreisleiter" that an order relating to eaptured
enety flyvers cxisted. The kreieleiter's rame wag Hang ROTHACKER whu,
while he did not resd the urder tu him, infurmed him that We-nn order
Iike thnot haé come from the povernment® (R 223; P=Ex 32, r 2)e

Evidenoe fur Defensa: A1l witnosses tu whom the quustion wmee put,
ireluding the variovus pocussd, stoted thrt the lreisleiter of lrels
Rugtatt throughout the yeor 1944 wns o pon named Dieffenbecher (R 269,
356, 513, 519, 2163 F-Ex 24, p 2, R 202, 120; P-Ex &, p 6, R 183; P-Ex 11;
= 4, R 666; P~Ex 42, p 2)s The criere rolating to the die-cvsition of
eartured flyers in krele Restott oume from him (R 519, 520, 226, F-Ex
340, v 1, R 209; P=Ex 16, ¢ 2, K 183; F=bx 11, p 4, R 230; F-Ex 37a, 7 1)
It wme ho whu 4ireetod the furmation of, or bimeelf formed, the so-
celled rursuit troups (R 178, 478, 479, 230; P-Ex 3Tc, v 1)s lreis
Buchl Baden afjolvns but is perarate and dietinet from krels Ractatt
(R 2343 P=Lx 38)a

SCHNEIDER, teetifying under osth, undertouk t¢ explain (R 507-510)
thut ~ortion of hie extrajudieinl sworn statement referring tu this
accused (R 2233 P-Ex 32, © 2)s Be denied heving over seon this nceussd
rrior to meeting him in rrison (R 507)e and the informnticon euncerning
u:t£ order reloting te eastured flyors wae given him by the ncoused during
thelr time togethor in erigon (R 508), Throughout 1944 SCHNEIDER resided

in Stauffesberg which 1g lusated in lreis Restatt (R 513).

fhidn aAnmitadd o fboe badme defioemed af ke sl ehta Aanldnmd to thln tha









booten to couth™ (R 155)e & fow doye loter thls necuped repurtedly
cormended the deed (i 155)

¢y Ineclcernt Nog 2t It wrs phuut 1030 hours the t morning yhen
this ceonsed, from hie home in Yelserbpeh, saw pornchutes in the sky
(5 2103 T=Ex 1bnmy p 1)e Fuking his muturcycle (r. 148) be sterted
{rmecdately fur the Sohoellkupf where, ne ho had been iInfupmed, a flyer
hedl alvendy landed (it 2305 D=ix 16a, 1 1)e On the woy he told
sohucltrnchor IklalD te eume glonr, thot hla sprvices vs lnterpreter
cordd be neefed (12163 i=5% 24, ¢ 2)e ‘hen thig ccoused rrrived ot
the geope he found Prong FLUMGT ond nocuped ITL KBL end HIEG
csrrying the wwunced fiyer ¢oym the D1l (I 1425 I-Lx Ju, p 1, L 205
i=fx 198)s Ho ordetod thot the flyer be thrown tu the pround (h 2133
T=Ex 19n, i 215; I=bx 234)s Uelnp VIELLND ag Interrreter he guoetioned
the flycr (4 2163 F=Ex 26y ¢ 3)e Frum Whls pulub uny the prcelec
saquence of svents is not quite elesr. The sroctotors wirs drlven awny
(v 412, 1425 §=Bx 55, p 1, B 1453 a=Bx 6oy p 1y R 1465 =B Te)e He
then gove the orGer thot the prigwnur shouddc be Rkilicd (i 8233 —Ex 20,
p 9, It 2153 PeEx 2%a, R 1833 P=kx 11, p 4)y In hie oxtrsjudicinl stote-
nente of 30 July 1946 (i 2103 7=Ix 16a) and 16 au-ust 1946 (1 2114
(mix 178) this nceuser ndpdited thot he suld the flyer had te be lled,
The flyer, sfter beinp brutally bsatedr, durdrg thoe cuurse of which he
et sttemrted veinly ©. vun from hds aseailante (0 149), s shot by o
mer nempd Cergtner (I 166, 215; I-Bx 2ju)e The body sme then ewvered
with Cern (B 2153 Ferx 2%a). Thet aeftcernion 1t wis taken %o Leisenbreh
(5, 2133 i=tix 20, ¢ 15).

Bviderics Fur Defenpg:s Thls uscused b gtlflcd in bie omn dofense

(1. 244, 632)s By wvirtue of hie ;ueltion ve crteprurpenleiter of
relsenbuch (1L 245) he vos subject te the Jrders of the krelslelter of
Erods Taatett (i 6663 L=tk 42, v 2) end wme JULIputed to oaay wvab the
srters honded down te Bim (10 247, 260). Hie extrojudiciasl sworn etite=

ment dated 22 _weust 1945 (56663 i=Bx 42) wus made while he wms under




s The Quemun Degiem: He wee present ot the meeting in whieh
e PPenbrehor issned the urdor thot pursuit troups were to be formed
£y 1411 enrtured fiyers (i 245, 246, 259). But ho etdtes thet there
vrs o rrotest ceainet thia order end neither he (1. 246, 260, 261) nur,
og for ns He wew, any other ortsprurpenlelter ureeniged such o troop
(i, 246)s Subsequent tu the meeting he only repected the kreigleiterts
spder 4o the extert uf snyinc thnt pureult troope vere to he fomed
t. Lhe énd that flyere woulé not be brought in 2g rrieuncrs (L 247)
In mrking the kreisledterts urdor Ynowm he nover volicwved thot such o thing
(1ses, Linding of flyere) would ever harpen dn thelr 1ittle velley (i 268).
In kis wnaworn extrejudicial stotemont of 30 July 1946 he etetes
thet ho dues net beldove thet he notified hls v J1itdicnl eo=workers of
the kreisloiterte urdere & refused tu furm o pursudt triup wnd be mr de
no provopande in this regerd (it 210, ¥=Ix 16n, ¢ 2)e
TTELLND togtifisd thnt he wed rresont a4t & Sosting at wideh this
noouged made reference tu thu kroisleiter's staterent suncernivg
Plyers, but he ¢id nut heer him setually glve soy order (1 283).
be Imeident Hus 1t after veturning h.me fyim the Sehowllkepf he
lovynet o flyer mes hold rrisuner ot the @lsenboech courthouse (1. 256)s
peldoving this wus the seme flyor he hod seen ono the Sehuellkupf he
vont t. the courthuuse and hod Meyor Kohler show him the prisomer (L 256),

e then Teturned to his wrkehur, Latex he wes told thet some men had

enlled et the cuurthuuse fur the flyere Therauper he returned to the

cuurthiuse but the flyer sms pune nné he sow n.ﬁ peutle nbout the ploces
it thie ~int he cbserved jurpeuse lepving the toilet dryine his hands
on & towel (5 256, 257)e iunpeuse tuld him thut he had ¥lled the
fiver (I 257, 258, 264, 265), He denied thet he hod telerhined
iunpeuse ¢sking hin tu ¥l the flyer and he plss cended that he ymited
_utelde the sourthouse £ar iunreuse (I 264}

Nune of those shown by the evidence to love been c rarty to the
Hiling of the flyur et the c.urthousn nopes or refere Lo this seoused

ae n oortielyants DECE, in his extrojudieinl sworn stetencnt, 1dentified



















thet envtured flyers be klled (R 519-521, 226; y=Ex 34n, p'1l)s Both
KGCIER and STICHLING in their unsworn pretrisl statements (R 213:
I=Ex 26m, p 1, R 2265 I~Bx 352, p 1) identified this noousad o8 o mepber
uf the pursuit trooy. OVERLAGE also nemes him es s membor in his un=
gwurn rretrial stotement (R 2305 i~Zx 37a, p 1)a Yihen Témpeuse, the
lecfery tuok thie grour inte sotdun shortly before noon (I 304) un
9 august 1944 this uooused meecepanied hin (R 217; y=Ex 251, I 218;
b-Bx 26e, R 305)s He we rresent cnd perticipated in the attack un the
flyer referred to in Incident Noo 3 (It 1205 F=Ex 8, p 4, &L 107),

be Inolcent Moo 1t Deck in his extrajudicial swom staterent
rlaces tils accused ot tho soene of the beating nnd K1ling of the flyer
in tho c.urthuuge, and ecurtyard adjacent tu 4%, in jeisenbooh (K 153;
I=5x 1, p 6)s He manes the f.llowlny as present and perticiyating:
dorpeuse, KICHER, Keyn, SCHNEIDER end thie nceused (Idom pp 6, 13)s He
deseribed huw he suw this ueetsed beut the vietin with a rubber hose
(Tdem 1 13),

. Johemn Boech testifics that he honrd cne of the men partioirating in

the sttack on the ﬁm--m the cwurtynrd mme this aeccused (R 152).

os Incident Wuede ‘hem lompouse gotherer his sroup topother that
morning he wees Juined by thle decused et the 1ost offics (it 217; F=Ex 25a,
R 6653 i=Bx 41a), probsbly ofter having Piret notified hin by phone
(R 2265 i=Ex 358, p 2)s They left Gernebuch on bicyeles (i 305), being
Juined on the way by KICHER (h 218) i=ixs 264, p 1 and 27) and Kern
(it 454)e On the road between Gernsbuch and Obertsrot, at o -oint emtimsted
to have been 500 netors from the entrance tu the Coplndr Host factory
(IL 230; 1=BEx 3T, p 1}_, they ceme upon ~alieemsan liednprertner and the
captured flyer (L 99, 107). The griwy Alemounted and rroceoded toward
the poliecemun and s rriscper (I 107, 218; T=Ex 2?43}.. 4 general froe
for cll ensued (I 112, 217; i=Bx 284), Pompeuse directed his effurts
sgedngt the policemun (it 107, 108) vhile the cthere attacked the prisoner
ho had been pushed uff the und Snte = turndy pateh by KiRCEER (¢ 330,
2183 i-Ex 20u)e  Korn uttacked the flyer yith o wrench (L 507, 531, 214



Gauiry, in his extrsjudleinl sworn stotement, states he sow this

necused bosting the flyer (R 120; i-Ex 8, p 5)s Wolter Sohmoll

teetdfiod thet this accused wne in the midst of the section (R 109, 117). .
after the beating the flyer wma shot by Pompeuse (i 331). The body mie
token awey that afterncon (It 109),

sg1  This neeused testificd uncer onth (R 303),

fo eluinec that whon he wee fivst arrested he wia so severely mistrerted
by his eaptore thet his Jaw wns frnctured amé he lost all ks lower
volar teeth (I 311)s Thie mistrestment veewrred ot Gernshosh end ngain
at beden=Brden. On one veousion he wng gubjeeted to a moek exceution :
(R 315)s The people res oneible fur this were Tremch (I 316). Heoouse
«f his wery bad vhysieal eonditlun he d1d nut kmew whet he rut into his
extrajuiioinl atotements (1 :312}1‘

ircgeention witness jinlter Selnoll testifled thot he imew thie ncoused
from ehildhood and thet he had the rapu{.atian of bedng o decent man -
(R 116).

te Iho Comwn Deglens He denied thet he hae ever received un
oréer repnrding the rdstreatment of flyers (R 304)s B went along with
Lieutenant lunpeuse because fie wos orlured to do su (I 217; i=Ex 25g),
e believed thet they were poing to enpture the flyer snd net K11 hinm
(R 314, 315). He denied thet he hnd ever boen a member of Vumpeuse's
purpuit frgun und,ho dentcd ulew that ~TICHLING had given hinm cn vder to
B8 Wlth Torpouse o KA1 the flyer (I 313)e

be Incident Hos 11 He testified thet he wns not in Sedsenbuch on
9 wugust 1944 (i 310), Foliceman Boech cdmittes he did not kmow vhether
this aocused was in (wlgenbuch the doy the flyer wue killed ot the
owirthouse there (ki 167)s Klarn Bosch tostified the men she sev «ttacking
the flyer in the courtyard of the courthouse were SCHVEIDER (i 187, 186),Deck
(R 129), und a third mem of  ywhose identity she wae not certain but who,
aecording to pussl;, wne prebably iempeuss (K 190). Welter Schmoll
testifiod Ne saw KaiOHEN, jomveuse, BCHNEIDR and Kern at the courthuuss
in Usisanback. Bub ho dves not mention this noeussd ne having been present

o



Juiicinl stotemente (K 2223 1=Ex 3la) names the -articipante 4n the
1d1ling ae boing Pompouse, KANCHEN, Rern, and hingelf, Teotifying
uncer onth he stated that he did not gee this acoused et all on this
reartieular dny (R 497)s KiRCHEX denied that this aceused went along
ti the odurthiusc at Todeenbeoh that afterncen (10 3385) cnd dended thot
he wes present there (I 348).

ce JIgeident No, 31 Te acoused left his work at the post office
ard asetmpaniod lompouse bosause the latber ordered bim te go along
(I 308). Thz_:.y left in the direction of Obortsrot on their bieyeles
ploking up KANCHED and Kern slong the say (0 306}. when they met the
policomon nnd thy euptured Lmorisan flyer, iempouss poave the order to
damamt (R 306). This nceused denicd he ook pert in tho attock that
thon touk place, but stoted he stuod n short disteonee awey wotehing the
highwey (R 207, 323). Thidlc the atrugele was dn proprese he walked o
the Seheuren road and 161 » ledy cordng along the highway to pu awnys
‘hen he returned to the scene Kern wus gtending over the follen flyer
with » Bloody wreneh 4n hig hend (0 307). Dospedse sesolded him for
having neted in a cuwardly manner and then sent him to Gernsbach to
nike o veport (T 308).

This acoused derded thet he i & wea-on on his rerson (i 310)
nné denied thet he at any tims struck the flyer or hnd any contact with
hin (B 310, 316, 321). KUCHI: corrtborates this secused's olain thet
ho wes stending sutie distance amny when the nttuck wae boing made upon
the flyer (I 346).

OVENLAOK tostified thet he studd at a juint much closer to the
goenc of the atinck than the Frenchoon Goudry (1 1203 I=Ex 8) and he
vie upable to see whot was horrendng (I 568). He acded thut the place
from which Gaudry olaims to heve secen the petion on the road wig too
far awey to hove permitted thie (K 569),

Sufficlency of Evidonces The unly evidonee impliecting this

secused in the killing of the flyer at the courthouse in .eisenboch
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6y laurus HATTZLE

Notlupalltys Ozrmar
Lfal | 59
Civilian Stotus: ikater iclisher
iarly Statuss Hezd 19333 Ortoprupronledtor in Lu
Wlitary Stotuss Served in Lurld Ler I
ilernss NG Charge I; NG Charge IIj
HG Churge IIT} NG Charge IV
FMndinget G Chorge I3 NG Chorpe II3

NG Charpe III; NG Charge IV
SGentances 4 yvears, cormencing 16 Decerber 1945

Ouly wo much of tlie evidence will ke ecumsitcrcd ne hag a bearing upon
the guestiin of this aceusedle puilt or irmocenco uncer Cherse I
(The Common Desiim)s

Eviduncy for . rusccublons The necumed was arprointed loocal undt locdaw
sr ortagrurvenleiter of Lu=turptel in 1943 (R 381, 394; i=Ex 3%, 11 1, 2)s
He mug (resent at the rorty necting at lestett dn cbout June of 1944 ot
which Wreislelter Diefforbasher deoucd the erdor with referense to
eovtuved flyers (R 381-383, 541, 2263 1=Bx 34a, 1 1)a: 4t & meeting in
au sttendes by about 20 porty members this asous.d rerected the krels-
ledterts urdor (L2263 P=Ex 3La, p 1), _

Juheny Buseh testified & men namel’ pleler infurmed him this aocused
ndiressel ¢ weeting nt which he stated eaytured flyers were to be beaten
to death (R 160), ITWdodew, sn ameistant to the vesnsad in porty motbers,
steted e srenker discussed the tro tment of cnemy flyers at g meeting over
vhich this soecused presiced (L 403, 404)s This necused admitbod that thst
yortion =f him ewtrrjudietnl unsworn stotament dated 22 Decenber 1945
(1. 3943 ¥=Ex 39, p 3) wherein he denfed having sttended the kreisleiter's
neeting referred tu above, wes not true (R 397, 396).

Loousod Hermenn KIJG0 wis ¢ block leader dn the party at du (it 39%;
DeEx: 3%, p 2)e

fvidence for Defensot Testifying under omth ga 330) this accused
stotec thet he wus orrused to the kroisleiter's urder thet flyers be




thet he repoated this urder to the pesrle rrior to 9 kugust 1944
(it 383). In n digouseion with Ricdor he stated his pusition, namely,
that 1f flyers fell in his sectiun they yere to be turned over elther
4o the rulige or the Wenrmacht (1L 386).
The meeting at the "aur Krone" referved tu in his ungworn pre«
triol stotement of 26 Decerber 1945 (. 2263 I=Ex 34a) wnus held o
lunp time nfter the incldent involving the flyers had cecurred
(R 392, 295)s it thot neeting he 4id mout eny one word more thin wes
required by the kreisleiter's order (. 2263 1=Ex 34ny T 1)s
He olaime duress Was used .upnn him by Freneh investipetors ol the
tiie he mode his statement of 22 Decesber 1945, Exhibit |=kx 39u
(R 390)s In adéition, he wis cxeited, elck and nervous (1. 391)s He
fented thit Hermann KIEG attendec cne uf his mectings prior to
9 Aupust 1944 ot which he publishec the kreisleiterte crder (1. 393)e
tm 9 Aurnst 1944 o bomb fell into the fuetory where he workede
He wme bugy throughout the faye Not wntdl aboub elght ofelock thot
evendng ¢id ho hesr a capdured flyer had been illed (i 384, 385)e
This nocused claims that he wus oyrosed to tho wistreatment of
flyers for the reason, siung Sthers, thet he had tw sons who were in
the Gepmrn adr force and tHo of these had been Killed wn & borbing
mission (R 386, 2063 T+=ix 3o, ¢ 2)a
denoes The evidence does nut satisfaotorily

estnblish -rnr-biu;patiun in the exccution of the common deeign.

jetitiong: & Vetition for feview wos filed by lebert Me Donihd,
Ohief Defense Oounsel, 29 Mey 1947, Fetitdons for Clemeney were filed
by Ursuls Haitsler, wife of the nocusad, 15 June 19474 the arehblshop of
Froiburg, 8 July 1947; 12 fupmer perty nembers of the Hestatt ddstriect,
13 ugnet 19475 and the acoused, 23 Fobruary 1946.

Nocopmendationt That the findinge of guilty and Lhe sentemes e
.ﬂimr.;'rt;wﬂ.

Te dlhels KARCHEL

N a1 4 ke Gornan s




Civilian Statust huto Woohanie and Ghauffour

iarty Status: lagd eince 19363 Teshnipal
Sergeant, Natiunal Suelalist Motor
Curs.
Hlitury Stotuss lone
tlenst NG Chorpe I3 NG Chnrge II
kG Choxpe 1V
Mndinpga: G Chorpe I3 G Chorge 11
0 Chaxpe IV
Sentenoss Denth by hanpging
Evidence fur sirusgegubdcnt
g, ot gleme: By his own sdmisedon (R 2185 I=ix 26u, v 1)

nnd by the unsworn protrisl stotements of STICHLING (R 2263 i<Ex 35e,
r 1) and OVEILLOK (it 2305 i=Bx 370, v 1), and the extrajudieiul swurn
stoterent of SCHNEIDED (Ic 2233 i-Ex 32, U 6), this neeused mns o member
of the so~arlled pursult trour in the Gerngbach sreas To the saue
effect 48 the testim.ny of Johson Boseh (I 199).. In this eapucity he
socorpanied its leuder, Cumpeuse, cud vertleirntod in the assault
unon and kd1ling of the flyers referred to under Incidente 1 and 3 (i 107,
2183 i=Ex 26m, p 1)

tia dent No ¢ Lbout one oleloek in the afterncen (il 333)
Purpeuse and SCHNEIDER sterted froum the city hall ot Gernshach for
velsenbech (R 493, 494)s They ricked up this acoused clonp the wny and
pere juined nt Leisentaoh by Kern (R 2233 i=Ex 32,p 2)s There, ot
the cuourthulise, someuss had the elerk open the dutr tu the ruom 4in
phich the wounded flyor wee locked and the ssseult upon hin btegun
forthwith (R 2233 i=Ex 32, pp 2y 3)e Dock stotos he syw thls necused
best the flyer with a rubber hose (i 183; I=Ex 11, pr 8, 13). SCHIEIDIK
gtates he saw buth Korn und this wosused ntteck the flyer end strike
him obout tha hend with veenches (R 2233 I=Ex 32, § 3]s alter the
1ndtdsl ssscult the flyer we taken to s ecurtynrd adjoeent tu the

potrth. use where after mure becting he wus ehot by I'ompeuse (R 2223



by thie seeused bu stay -uteide and wait (1t 113).

Aftrr the X1l1ling hed bteen conpleted, this proup, vig., Kemn,
[omrouse, SOMNEIDE, Welter Schmoll eod the accused, storyed at o
tavern to crink (it 114, 496, 2233 i=Lx 32, v 6)s Here, in the
presence of this neoussd ont SCHUEIDER, uelter Behmull henrd iomouse
say "iell, epsin tuday it hag been pruven who we ean use’ (R 116)s

ce Ineident Hue 31 The necused ves une of the four who touk the
flyer from the custudy of =.liceman ‘icingaertnar wn the rocd between
Gernsbueh mnd Hilpertssn (1 99, 107-109, 217; i=Ex 25e)s This ectused
wig erned with £ rubber huee (L 328, 329)

GOTZMANL stotos ho enw this nceused bont the flyer and then,
wAth Kern, throw him off the rosd into o fleld (R 2175 ¥=Ex 25m,

I 6653 PeEx 4la)e OVEDLUCK, from his nenrby factury, sew this acoused
rush forverd she beat the flyer (i 2283 i=Dx 36a, p 2)s In Hs
tostininy in OCourt OVESLICK qualified thie portion of hls wneworn
pretrial etotement (Il 562, 566-568)e wnlter Schuoll snw him rolse

a rubber ﬁen:.-un_., Prew hg hend bock snd get ready to deliver o blow

(i 116)s Oruber saw bim ot the sceme, vhore the flyer's budy lay,
with the other yarticipents (i 90, 91)

In 4is extrajudieial ststements this ncoused ucultied beating
the flyer (i 2183 i=ix 26u, p 1) with o rubter hose (i 2183 i=fx 27a)e
He nlec sdrmdtted his puilt to SCHNEIDEL (R 2235 i~Bx 32, ¢ T)e In
wis testinuny in Court he did nut deny that he struck the flyer
(1 330), nnd he sdmittod being yresent when soppeuse fired a shot dnto
the vietim (X 331)

Eviderce fur Defenget This nooused claimed thot the Frerch rlsced
Wi ymder durces ot the time they interropatec him (L 341)s He
fenied pertain of the motters contained in the extrejudiclal etctement
he mode nt wlesbaden, elaimdng thet et thet time he was in bad physiesl

sonédtion snd hie nerves were not well (i 347).



oe [The Qupmun Desipmt This aceused testified that he very
swldun sblended auy of the porty poetlngs in Gernebach and he never
heord of o =traudt troop estdsting thore, He ouuld not remerber heaving
aw::z; Hoerd of ony orders with reference tu the trestoent .f coptured
flyers (I 527)e icmpeuse wis a firot lleubenant and had euthesdby wver
the Si prrrison territory which eneconpaesed the ploses nuterial to
this ousee It woe for this remeon thot he ncourpernied him on 9 wupuet
1944 (m 228, 750).

be Ireident Nu, 1t The remson piven by this necused fur guing
with Pameuse to the courthouse at Tielsenbneh in the afterncon wes thet
he wog infurmsd he sme be bo interrupated thord in ecppiveticn with the
ineident of the morndng (I 351)s He dended thet ho struck the flyor ot
the courthoise dn welsenbooh ur that he sew him struck by snyona (o 248,
347)e e elodued thot be wo not In the odty Ryll when the dttnel to k
pleee, but stuod on the cuteice. Ho ¢id net know whet had "l:.ﬂE:an' rlace
there mtdl aftor 4t hod Lecurred [$13 3_52-5. Hlorn Lusehy i;rqrf. her apart-
pent abive Sho euurkynsd, saw only thees mom cbout the flyer (20101).
Thege wore Deck (N 166), SCHNEIDER (1. 187, 158) end, ueeording to posain,
the third wis =robably iompeuse (i i?ﬁj. BOHRNLIZND toetifled this sccuscd
me fivt fresent when the Lecting to-k pluee, but that he sne vukeide in
the otreet (i 495, 496).

ce Incident No. 3t The peoused aceompanied iumpeuss and the othors
that nowning bocauso Jompener hpd ordefdd bim e o aleng to arrest a
flyer (I 352)s It wie Ponpeuse and not he who removed the prisoner from
ligingavrtner's custody, He edmits strikdng the flyer with o rubber hose
but he 24d thie wnly Pir the puspuse of pottins Horn and the flyer away
from the middle of the rosd (it 346) o thds street hud much truffie
(& 345)s Once Kern ond the flyer wore on the side uf the road he left
the asene (i 246),
t . fdsoussion of the evidence is not

necessorye It is olesr end lenves nu duubt ng to this ncoused's guilt,



cuthuritice disoussed in Seetdion V, pust,

The findingcs of pudllty ore wmrranted by the cvidences The
gentence is not excessive,

lptiticngs 4 ietition for lleview wne filed by licbert M, Dunihi,
Chief Dufense Cuunsel, 29 Moy 1947« & retitlon fur Clemency wme filed
by tidle wcousedy 13 Decenmber 1947,

Liggumnmendationt Thet the findinres ond sentence be approved,

Se Irits IEIN

This mocused was nut served and not tried. (R 2),

9, Ieicdor Kl
Hntlonalitys German
aret 53
Civilion Stotuss Saw M1l Furem:n
varty Stutuss Yegl since 19403 Bluek Leader
Miitory Stetuss Served 4n lorld ser 1
ilesss NG Chorpge I3 NG Chorpe 11X
Findincss G Cherpe 13 G Chorpe IIX
Sentences Denth by hsnglng

ividence fur iroscoubliory

a, The Common Deplint Thie cccused tostiflad that as a party
bluck lender st Nelsonbach he wus uncer the immedizte supcrvieiun
f BIBIOWUNE (1 420, 421)s In his ungwern protricl stetenent of 12 Jan-
wiry 1946 (i 2143 i=Bx 2la, 77 2, 3) he stotes thot he froquently attanded
meetinge ot which BIRIMANE end loter WIELLND emphuslzed thet encmy flycrs
wers tu be Killed. Lnd he adds it was this propogondn that wae res-uneille
for his retions on 9 Juweust 1944 (Iden p 3)e Julienn Boseh testified
that STICHLILG told him this nccused wie & member of the pursult troop
(It 179)s He alev testificd he herrd thst whon ot o meeting held subsew
quent to 9 Lupust 1944 EIERILIN, referring epparently tu the ldlling of
the flyer at the courthiuse in %cisenbeeh, plorified the deed", thia

aoouscs wea the only one sresent vhe shouted approval (i 155)



9 wugust 1944, Noting thet une would land in the Sehoelllopf area
he rrueeuded there om fout (I8 2145 P-Dx 21ay ¢ 2)s When he arvived
bt the seene o growr had already pethered (I 214; I<Ex 21n, p 2)e
Hornsnn KRIEG, ot pape wne of his wnsworn rrotriel stotement mirked
exlidldt F-lix 10a (I 212) and ot pege nine of his swwim extrajudicicl
stotenent marked exhibit I~Bx 20 (R 213), strted that the acoused
fughiomed & 6lub abiut ope mefer in length and 20 t0 30 millimeters
in wddth whleh wis Heod o Leat the flyore '

Gerstner in o sworn extrajuiieial statement (R 146, 1813 i=Bx 7a)
gtated thut tvhis scoused handed hip a wuuden club which he, Gerstner,
abed 40 beat! the Elyers Johim Dodch, S by eotiimsiiy de Gt
(R 155), sné Deck, in hs extrsjudieinl sworn staterent (i 183; i=Ex 11,
T 4)y tell how, when tho wounded and bedly besten flysr cane
stappering dom the slope, thle wecused shuuted tv Juhann Boseh to
shuot Mm. In hie extrajuileial sworn statoment of 15 huguet 1946
(R 215; I~Bx 22e) us vell ue in hie testinomy in Court (i 424, 433,

434) thie cecusad nimltted thot ko 0ulled to Jzhowm Hopeh tu shout the
flyers In hie formor stotement (iv 2143 i=Ex 2la, 1 2) be olso adnite
thut he struck the flyer three times with his olub.

Lvidence for Defgnegt The decupod claimed thut ot the time he gigned
the stotement nt Brden=duden 12 Junuory 1946 (I 2143 ¥=Bx 2la) he wns
sick (Il 425) mnd uncer duress (il 426)s The stotement dic not reflcot
that had noturlly cesurred (B 427, 430).

ne The Comrun Pesigmt Although Johann Boseh oledrmed he had beon
informed by STICHLING that this sceoused yme o member of the pureuit
by (10 179), STTOMLTNON e rrotrdal mnmweh stotamont doas not 4dentd fy
nim =g sush (it 2263 ¥=Ex 35, p 1)s Nor do SCRNLIDER (B 223; i=Bx 32,
rn &, 6), OVEILACK (R 2303 i=Ex 37n, p 1), or KJCHEEL (R 218; ¥=Bx 26n,
= 1) vere hmous s membar,  Teatd fying imder cekh this nannsed stated
thit he attended only une rorty meeting st which the metter of eartured

flyers woe diseusscd, but denlcd that uny urders in this eunnection

e



mind of Teseulnr the flyer (it 422, 428, 429). The stick he parried
Mo hud pdeked up at the edie of the woode (I 436) beenuse the hill
on which the flyer had landed wos steep ond an ol mound made it
fiffioult for him to cooent it without sn aid (i 423)s He denied thet
he ot any t4me struek or leid hande un the flyer. In friet he same no
neaper than three or four moters to him (it 427). His reasun fur shouting
to Johenn Boseh tu ki1l the flyer wos a desire to spare the vietdnm further
suffering (it 424, 433, 434)s He clnimed that that purtdun of the state=
nent mede by him at Bader Bocden (3 2143 i=BEx 21a, T 2) wherein he ad-
ﬂﬂﬁaﬁﬂﬁgﬂeﬂﬁrmmuchbwamthm.lﬁmthtm-
riesicn and sifmed thet stutement only teenuee uf the threats uf n
furmoy Gestaps npent nomed Spoet (R 430)s At leust ine of those rirtgent
it the seene stated he did not sre thie mocused strike the flyer (R 411).

Sufficienoy of fvidepcet The pvidence suports the cunclusion thnt
this ccoused wos o rortisipent in the cmepiracy rnd in the Klling of
the flyer on the Schoelllopl,

The findines Jof guilty cre worrunted by the ovidencos The sentence
is nut exceszive,

jetitions: 4 setition fur Review wmus filed by Lobert Me Donihl,
Chief, Defense Counsel, 29 liey 1947, Tetitiuns for Clemency were filed
by the paetor uf the Tielsenbmeh Diccese, Iobert Blum, § Deeember 19473
tho irenbisher of Frediburp, 2@ July 1947; ang Dre Max iou, defense counsel,
17 Decarber 1947

- geammondationt Thot the findings end sentence be aprroveds

10, ler:c lende '
Nnticnnlitys German
srot 36
Civilinn Stotus: Barrel lnker end Truck Driver
Jarty Status: . iesl since 19403 Bloek Leader at Lu
Mlitery Status: ; In arey 19401941

Flens: 10 Chaype I3 HG Charge IIL




Lvidence fur irugocutdion:

ce Sondtyr The defense contended thet this nceuged wns insane
both ct the time of the offonse and at the time of the trinl (I 56),
Dri Burdmeh, & reyehulogist and eivilian internee at.Dashau (i 45),
stoted ho hod examined this ncelised end had had him wmder vbservation
(i 55, 56), Brged on this re well e inquiry into the subject's
history it appoeared that there .ml'a-h&irediﬁw inesnity in lds fardly
and thut he had suffered from n mentel eondition known as sohiguphrenia
fur o poricd of 11 yosrs (= Shy 55, 61; D=Bx lo)e Durdne this tire
he hed undergune ot lenst two distinet sttuckes On tw uscasions he
hnd been rlaced in dnstitutions fir the rentally sick (&t 61; D-Ex 1n).
It we the upindon of this ductor thot this necused ouuld distinguich
between rdrht end wrong snd weuld probably be ecueble of eonfarring
with hle counsel (R 58). He cuuld not sny with oertainty whothor the
accused wag sane in dumist 1944 (L 60).

bre Fiecher, a medieal éuctor also soeeinlising in psychistry
(1. 125) end = eivilien internee ot Dashou (R 124), exomined this
wocused in Juns 1946 (& 126), 4t that tioe he fuund him to be
suffering in o eertuin fixed state of seliisophrenin but the main symptons
of the disease were lacking (i 127, 128). He anpeared to be inoapnble
of v hgh fepree of "mental caraeity or mental corditation® (It 12‘?"5.
The doetdr was wnnble to ey os to this aceused's ability tu determine
betwear right and wronp in Lupust 1944 (it 129)s  Bedng handed exhibit
D=Dx 3 (R 124) he stuted the symbols on this document meant thot this

acoused wus.relensed from the Germon crmy ae being unfit for combat
duty Leenuse of s mental 11lnops whieh then existed or had existad

(R 131-133),

Cuptaln Max Lo ifoul, Wediesl Curps, US. army, o medieal docter
it the reyehintric section, 98th Genersl Husritnl (1 136), testificed
thot he had exsmingd thie soeusod snd found him to be suffering from
the mentel disturbanee, sehizophrenin (i 138)s In hie opinion this
neeused we able E'adimlly iy distdnguish between right and wrong




























suff n P Eviceneot Thera is some evidence that this
scoused sbriek the flyer whe landed pt Hlpertesm one or two blows with
wie huride This ceeurred ot the ploce of lending. Hopever, he wns nut
rresent gt nor o perticlipent in the fetal attaek which cecurred later
4t 6 cuneiderable ddstnres fyom the plaee of Trnding.

The Pincines of rullty to Cherge I are wmrrrnted by the evidences
Huvever, ng tu Chorpe IV the evicence is inodequate to sustain the
Muddnes of pully. The sentones ig ewonesived

Totitionss 4 ietdtion fur leview wes filed by fobert M, Donihi,
gHiof Defense Cuunsel, 29 Moy 1947 ietitions fur Clemency were filed
ty the archbipghup of Proiburp, 2 July 19473 snd Tr. Mex Bou, defense
goungel, 17 Decorber 1947

Lecopmendations Thet the finfings of pudlty to Charge IV bo
Alpa-prevedy that the fimdinge of pnilty to Gherge T and the sentenece
be syrroved, bub thet the sentence be reducec to imprisunment for four

yoars, oomreneing 12 Februsry 1947

1h il gy Bl
Nuticonnlitys German
“pol 52
Odvilinn Bteton: Master HMoson
iorty Statuss Nagd since 1937; 84 Staff Serpeant
M litary Statuss ilune
Tlanet NG Gharre I3 NG Charge II
Findingse G Charge I3 G Chergo II
fentenen’ Dedth by honginge
Evidenge for lrosecutdon:
ne Tho Comton Desipmt Johann Bugeh toptified he wap tald by

SMICHLTRG thet thle vceoused wma a menber of the pureudt truop (R 179)s
Tr rmy event, curing the afterncon of 9 awust 1944, this accuped
necuminnied WIOHEL and fonpeuss from Gernsbach tu the ecurth.uec atb

Noisenbuoh (R 334y 434) vhore they wers joined bty Kern (R 335, 494).
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those progent et the killing of the vietim involved in Cherge 111 mere
ghutm tu hove been frum his Ortspruppe nren.

with rogord tu the evidence offered in sur-ort of superior orcers,
the scensed failed tu moet the burden of rruof required by pertinent
authuritios fiacussed in Section V, pousts

The finfings of puilty tu Cherpes I, IT mnd IV eve wrronted by
the evidence, The sonterce 18 not exceseivis

Letitionss & jetitiun for Revicw wwe filed by Lubert M, Tunild,
Chief Dofense Coungel, 25 My 1947. Mo jetitione for Clenency were filece

tisnr Thet the, findinge of puilty to Churge IIT ke dis-

nerroveds and that the Sindings of puilty to Charges I, II and IV end

thoe gentenco bie ooprovede

16, Prong LIELD

Hatlunalitye German
Ao ' 5
Civilian Stutuss Grammer Sehool Teacher
serty Gtotuss linzi since 19333 Leenl Elucstion
: Leuder :
Du&lit-:{ry Etntm;: Served in Luirld tar I
Ilecss NG Oharge T3 HG Chorge II;
HG Chnrpe 1113 NG Cherpe IV
Pincingss G Charpe 13 NG Charpe II;

G Charge 1115 NG Charge IV
Sentonect 20 years, eommonelng 19 Lprdl 1945
Only &. much Gf the evidenge vwill be here Msuussed ap hoo a boaring
un the gquestdon of this peeusedts ~uilt cr innyeence under Charpes I nnc 1Ila
Lyvidence for irusseutions
ne Ihe Gommon esizm: Jubuno Buseh beetifled 1t wos the duty wf
this ncoused by virtue of hisg yugition to edusate porty mombers in the
mordng of patienal gueinldem (i 157). Ieidor KQUIOG, in his unswora
pretriul etotoment, stebad ke b reportedly abtended mectingo ot
whieh ETHIUMNE end loter this sceuscd emphasized that coptured flyers

were to be killod. Ho siseriioce tu this ‘ropngands his cwn ednduet wn



















(See "Undversality of Juriediction over iar Crimes", by Cowles,
Celifornia Lew Roview, Volume XXXIII, Jume 1845, No. 2, pages 177-218;
Law Feports, 1947, Volume I, pages 41, 42, 43, 103; United States v.
Klein, et al,, supraj United States v. ﬁaiaa, ot als (Dachau Oonecen=
trotion Camp Caepn), spinisn NJATN, Marsh 19443 United Stetos v, Heokar,
et als (Flossenburg Coneentrution Comp Cuee), opinion DJAWS, Nay 1947;
United Stutes vo Brust, opinion DJAVWC, September 1947; ond United States
v. Otto, opinden DIASC, July 1947.) 4 British sourt sitting in Singnpors
tried Tomoro Shimio of the Jspanese army and sentenced him to death by
henging for 41legelly Kliing dmeriesn crisoners of wir ot Saigon, Fronch
Inéo-Crina (Low Reports, supra, Volume II, page 128).

B, Severancg:

The defenss moved for o severance of the ncevsed ne defendante
(R 72, 73)s The Court Aid not abuse its diseretion in overruling the
motion (R 73)s Severance is not u right or a privilege of the accused.
The gpnlicsble rule ia thaut such & motion ig addrossed to the sound
diseretion of the Court, Under the procedure applicable to the trisl of
wir orimes, the test s whether on injuetice would reeult to aceused and
not whother purported subgtintinl »ights of ncoused would bs violated, if
the motion were overruled, becouse accused heve no right in this
conneetion (United Stotes ve Altfuldiseh, ot 2l, (Mouthaugen Coneentratiun
Cump G=86), opinion DJAHC, Februsry 1947).
C. Dogsler: I
Shortly before the conclusion of this cuse the defense objected
to the proscoution's having furnished the Court prior to trial with a
go~enlled "doseler", Thoe doesier wne o document which conteined o copy
of the cherges nnd porticulars nnd a stotement in summary form of the
aviderice, The defense contended that this dossier ineluded certein fnete
 which weré not proved by the prosueutlon ond, thereforc, was highly :
prejudioinl to the necused (R 637)s The applieable procedure required
that the Ohisf Frosogutor Massurs thot the court receives a doesler of
the cage sgainet the ascused” contoinitg » summary of the evidenco in N |









is no bueis for coneluding thet it hec guch en effeet at the time he
porticipated in killdng the flyors On the comtrary the cvidcnec ohews
thut he lived and oeted se any noronl individusl, condueting o business
of hig omn ond providing for his fandly.

Ga  Superdur Ordorge

seconged EIERMING, GOTZMANN, HuITZLER, K.RCHEF, KRIEG, SCHNEIDEN,

und STICHLING sought tu Juetify their vetions by offering evidence to show
that they wore oting in sompliorise with supcrdéer ordore, Compliange with
surcrior orders does not constitute o deferse to the ehorge of huving
comudtted o wor orire (Trdcl of Henry Jire, 40th Congrees, 2nd Soes,
House of Roprosentotivos, Ex. Doa, Noi 23, pege 8123 VUsl, II, Sivth
Gedtion,Orpenhein, "Internotionsl Law", paragraph 253, pege 453;
Llundovery Custle Cesey 16 americer Journcl of Internctionsl Law, pngoe
TOSs Unfitod Steteg vae Thomap, supres Undted Btetse v, Kladn ok al., eupen;
end French Republie e lingner, et cl,, Court of arpecls (France), July
1946), This ruls e folloved in anglo-dmerdesn jurispruderce (Mtehell
v, Howmowuy, 13 How, 118, ond MMomue] for Conrhe=Marddinl, TS, drmy®, 1928,
rerogroph 148).

Compliance with superler orders may, under cortain oircumstances,
be sonsidered in mitigrtion of punishment. However, on nccused who
seeks rolief on such grounts sesumcs tho burden of cetablishing (z) that
he roeeived sn order from o superior in fiet, (irecting that he commdd the
wronpful ret, (b)) thet he did not know or, us o ressonably nrudent nersom,
would not have Imown th t the pet which he mug directed t0 verfurm wis
11lsgal or contrary to universally neceepted stancards of human eonducd,
anc (e) thent he noted, ot lenst to some extent, under immolicte com=
ruleion, Having satiefuctorily cetqblished theze elenents, the amount
to which his sentence should be mit'gated depends upon the chorueter und
extent of the imnedinte compulsien under which he neted, "See London
4oreepent of 8 dugust 1945, Concerning Prosecution rnd Tundshmunt of lujor
wer Oriminels of the Euyvvesn uxde; FM 27-10, wur Deportment, U, 8. Arsy,

ST SeCRRSIRS A S S SRR Tt SRS EA TR T L T | YR e | [OOR TR Y, 1 SRR, SRR L. T










