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1. TRIAL: :

The accused, a Oerman male civilian, was tried at Ludwiga-
burg, Germany, on 11 & 12 March 1946 by & Gensral Military Covern—
ment Cowrt sitting as an Intermediate Military Yovernment Court,
appointed by Par. 5, Special Order #70, Headquarters Seventh 1S
army (Western Military District), AP0 758, 11 March 1946,

2. CHARGES, PLEAS, FINDINGS iVD STITENOE:

Charge and Particyulurs Flea Pinding
Gharger Viglation of the laws of War i G
Particulars: : i+ i

(The Court on ite
own motion entered
' a plea of Mot Guilsy
on behalf of the accusod)

In that Gustav Santer, & Gorman
national, did, at Flehingen, Gormany, on
or &bout 21 July 1944 wrongfully commit
an aspault upon two unknown membere of the
Inited Btutes aArmy, who were thon wnarmed,

gurrondered prizoners nf war in the ena-
tody of the then Gorman Hedeh, by hitting
him with a cane,

Sentence:

Tha Court by 4t loust twe thirds vate of the
membore pregent at the time the wote was taken conourring, eentoncod
the accused ne follows:



GFustay Bauter %o be imprleoned for a term of
three years (2) commencing the 1%th of Aupust
1946 at such place as may be desipnated by com—
vetent milltary auntharity,

3. JURISDICTION:

a) It 1e settled law thut civilian nationals of one bellig-
orant natlon may be tried and ounished before aduly constituted
tribenal of anpther belligerent natlon for vislations of internstional
laws govorning land warfure, bhen n etvilim wrengfully assaults on-
cny persons Whe have fallen inte their hande as priscners of war, or
dlds, abets or participates in suen wrongful assault 1t i an affense
falling within the scome of the male (Par, 248 M 27-10),

bv) This Intermediate M1itary Governnent Court was duly
and legally apoointed and the charee and particulars agalnst the
ascusnd woro properly referred o thia Court for trianl by the
Uonmmanding Gancral , Seventh United States Army, wWestorn Military
Digtrict of Gormany. The reguired jurisdictional murber of not logs
than throe mombers of the Court panel were present throaghond the
trial. The agoused was vroporly reorosented by Counsel und eadd
Oounsol amnngunced resdiness for trinl (0 2), The Oourt was vestod
with £111 pover to try the =scoused for the off-nas wlleged, Tho
sentonce was legally within the power of tho Gourbt to immose (Art.
III MG p2).

4, TVITENON:

a) For the Proseeution: - On 21 July 1944, shout 1100 heurs
the dofondant bustay Sduter, 4 German nstleonal, and the firm-laadors
Ligh and Tunk ware pricing graln in tho flelds near Flehingen, Gor-
miny (R 12), SBuuter.stabtes thut ke suw =« slngle plane fly overhoad,
followod by wawes of nlunce, when suddernly one of them caught fire
and 7 or # fliers nmarachuted to the ground. Tws nf the f1lers landed
in the vicinity (R @) abgut %00 to 400 weters from where Sautar waas
working (# 13}, Hs ran fo the vlace where the fliore were, but whon ha
arrivod thoro A gumber of persons hoed wlrveady fsken them as prilsoncrs:
among those gathorad wore Slopfricd Yeber, Iingonfoleer, two Goshapo
emloyzos and the Buergermaister Bockor (R 7). Santer heloved search
tho f1iors for weapong and none were found, Thersuton Suuter, with-
out any proveocatlen on the vart of the fliers, struck them caeh twe
or throc hlows uwerces the back with hie cane (R 16}, Tn this act
bhe was cncouraged by o pign fromat loast one of the Gestano aponta
(R 7. &bout 1170 %o 1200 hours (F &) the fliers were taken ta
Tlehingen, where in front of the town-hall-dosr Sauter agaln struecl
thom 2 sr 7 blows (R 15). The witnesn Imlsde Hsth states that Sautor
Aldp struck one of the flicrs 5 or & Hmra while In hor office inglde
tho town-hall, the blowe belng of sufflcient forer 4o kEmock tho f1ior
to the flogr (R 8). In & eworn statamont slgned by tho secused on
28 auguast 1945, he admitted the particulsre with which he 1e chargod
(R 11-17). 4ccording to the testimeny, noither of the fliers euffored
any serious injury or 111 offeets from the nmistreatment (R 24), Tow
warde ovening of the day in pguestlon 4 Mujor of the Germisn alr Foree
arrivod in an automobile and teok the fllera away (R 23).

b) For the scoused: The uccuscd pubestantially admittod
tho casoult with which he 1a chuarged (R 11-17), but attributed hie
acts to tho oxeltement of cvents (R 14), In testifying on hie awn
biohudf, Bautor ecxolained that his dets in migtreatine the fllers
wore duo to his nervous conditinn, nightly ~ir-raids und "oneunonio
and various ille lilke that" (R 1% : that Gestape officiule wha werc



prosent incited hile actions, and that he allowed himself te be
Mearried away" by their influense (H 20}, BSauter stated that he
didn't want "to hurt them (the fliera) hadiy" (R 21} and that they
wore not injured by his beatings. Hermann Becker, a former Buergor-
moletor of Flehingen and 4 witness for the accuged teetified that ho
did net netlee any injurice on the perecna of the flidrs after the
migtroatment, bub that the fllere stood arpund, smekod cigarettos
and snilod at each other "hawpy that they hud veern saved", He statod
that the accused's character and reputation were good and attributed
the acts of mietreatment to Sauter'e nervousness and the axcitemant
oaused by frequent air attacks at night (R 24). ‘

6. DISCUESION

a) The testimony and exhivits appearing in the record of
the trial of this case show no dlaspute of any salient Ffacte betweon
the gtatoment of charges of the prosscutieon and the defonsa set up
by the spoused, There is ne real conflict of testimony. The wit-
nesees of both the preseeution and of the defense toll subatantially
the esame story concerning the soguence of ovents on the day in quos-
tlon, and tho miegtreatment of the fliers is not denied by the accuscd.
Tho rocord indicatss that the accused cntered a nl-n of "gullty",
but the court on its own motlen changed 1t to "not gullty".

b)) The prosecution has vresented all mlomente nocessary
to establlish the effense with which the accused is charged., Testl-
mony showing the gcoueed tg be a German natlenal was introduced
(R 1, 18); that the date and vlace of the offense was 81 July
1944 in Tlehingen, Germany (2 3, 9); that tho acenerd committed
& wrongful aseault with a ocape (R &, 6, 7, 2, 14, 15); that the
fliera assanlted were mombers of the TS 4emy (R 17, 19); that tho
‘fllers wore unarmed, surrendercd nrisonére of war in custody of
tho Gorman Holeh (R 6, 7). The defonag kas not donied or refuted
any of tho above allegations., The teatimeny of the witnosams for
tho prosceutlon was clear and concise and made by persons who wers

pereonally acqualnted with the acoused, Yor has the accused de
niasd the offense with whieh he ischarged, The evidence of the
accuged's guilt was overwhelming,

c) Obvjections of Counsel for ths defense to the admisgsion
of the etatoment made by Saunter vreviously to the trlal wae vro—
porly overruled by the Court (R 11}, '"To admit 4n evidones a con-
fossion ¢f the aecused, 1% need not be shown such confosalpon was
voluntarily mads and the Oourt may exclude it as worthlese or
adodt 1% and glve 1t such welght as in 1te owlndon 1t may deservo
aftor considering tho fucte und circunstunces of 1te exicution’

(R 12 (1) (2), Bules of M.0, Courte), The Court here hud an ov-
portunity to examine the stntements of the witnesses for the vrose—
cutlon, and to hear the testinmony of the aseecnsed 1n versom. b

wag for the Court to decide how much welght, 1f uny, to glve the
docuncnt and to detormine whethor the eclrcumetunces undeor which
paid stabemont was made were mropor,

d) 411 of the evidenee introducednt the trial was ad-
nisgible under the rulee of vrocedurs eestabliahied by the crder
ersating the Military Government Courts, There le no guestion of
law involved in thils casc, &nd there were no irregularitics in the
nrnuandinga which prejuﬂievd thie righte of the aceussd, He was
ably dofonded by hoth couneel of his own cholee and Govornment

dafoneo counsel apnolnted far =atd purpoeso. Mo roasonable doubt
oxlete as to his guilt,



¢} The sentence imvaescd on the accused is logal and ap-
propriato under the internatiomal rules of Yand warfaro (Art. III,
MG 02).

6. DATA 45 T0 aCCTEHD:

Gustav Sauter, the usceused formerly resided in ¥lehingon,
Gormany (R 1). He 1s 4% years of age (I 1), married and has two
children (R 11)., He attended public sehool for 6 years, during
vhleh period he failed to mase on throe ocrasions (2 21). He is
a votoran of tho lst World Var and was a orisener of war fron
1918 %o 1920, He is a farpor by cgecupation (R 11). In the year
1924 tho accussd joined the WSDAP (R 17) and veluntarily (& 10}
romainod a member., He wae Metrict-Tarm-Ieader in 1934-19385,
Fubetitute Blockleader in 1933, and aprienltural adviser %o the
Town Government (R 12).

7. PETITICHW FOR' REVIEW:

Vo petition for review was filed on bebalf of the acecueod
in this caso,

8, FICOMMRVDATION FOR CLEMIMOY :

Yo roeomnendation for clofiéncy hae becn flléd on bebalr
of the aceused, nor de tho facts warrant esuch asetion.

8, HECOMMTNDATION!

It is reconiended that the findinge und seontonce of tha
Court be approved snd the sentonen rxeeuted, Uhe Drevor grier
for earrying out this recommendation hze been apoended for the
plgnature of thoroviowing authorlty,

faf W. G. Sotzikern
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