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I-win METE, ot al.

i REYIEW _AND BECOMUENDATIOND

* ZRIAL PAZA' The soguged were tried at Dachauy Germasny, duriag
the perliod 3 September to 15 October 1946, befors a Genersal Military

Governmant Gourt,

I1I. CHARGES AND PABTICULARS:
CHARGE 11 Vieslation ’:nr the Lawe of War,

Particularst In that Erwin METZ, a German national,
did, at or near BERGA, Geruany, on or about 19 March
1945, wilfully, deliberately and wrongfully kill an
unknown sember-of the United States Army, whe was

then a surrondered amd unarmed doonsr of war, in
the cuatody of the then German giuh. by chuﬂiug
him with a gun. i

.

CHARGE 21 Vioclation of the Laws of Bar. >
— -

Particulars: In thet Erwin METZ, a German national, L

ddd, a% or nesar BERGA, Sermany, betwoen February 1945

and 23 April 1945, wrongfully commit essaults upon -

unknown members of' the United States Army, then un-

arzed surrendered Irhnnh of war, in the cuptoedy of

the then German Releh, by beating them asbout the bedy

acd face.

CHARGE 21 Vislation of the Lawas of War,

Particulere! In that Erwin METZ and Ludwig MERZ,
German nationals, 4id, at or near BERGA, Germany, be-
tween February 1945 and 23 April 1945, wilfully
deliberately and wrongfully encourage, aid, Ih: and
g:ﬂ loirtu in migtreating unknown members of the

ited States Lray, then unarmed surroadered priscmers
of war under their charge and in thelr custody on bes
half of the then Garman Redich, by fafl to provide
adequate focd, ad te madical care, adequate
clothing, eaid failupe resulting in the death of several
unknown membears of the United States Army.

At the spening of the trial thet part of the particulars of
Charge 2 reading: “wrongfully coamit sssaults upon unkanown =enbers
of the United States Army" was amended to read as feollowsi: “"wrong-
fully commit sspaults and batteriss upon unknown members of the Uni-
ted States Aray" (R 9).
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During the oourss of the trisml thst part of the partloulars of
“harga 3 readingt "by fedling to provide adequate ruqd, adeauate
wedigal care, and a&aquata.ulnthihg“ was amended Lo read as follows! *
"y fadling to provide sdeguate food, adeguate drinking water, sde-
gunte medical care, adegquate clothing, and adequate housing and san-
itary facilities" (R 160). ‘
iTI.  SUMEALY OF EVIDENCE:

1. FEriscper of %War Cappss The violatlons nhnm;n? pogurred in
nonnecstion with the nparntian and evecuatien of a prisoner of war
‘ ork camp, known as Arbeit Kommando 625, located at Berga, Thuringila,
ii1edinafter referred to aé the "work camp", The parent camp was
i Lalag IX-C, Bad Sulza, Thuringia (R 34, 537; PEx 2, pp. 3,4). Ex-
wapt where otherwlse indicated, ?ne word "prisoner" as used herein
refers te Ameriedn priseners of WaT .

2, Orgapigatlopt The Btslag wes commanded by Colonel Treffs
et Trefa (B 43, 843, Bidj -P-Ex }: pe 10), One of the unite under
4is command wpe the Home Guard Battalion 621, conmonded by Majer
Helarich Otko, with headqusrters at Gera, Thuringis (R 24, 545, €)V
FEx 2, p 10), The £irst company of thie battslion with huadquur§3:! $
at Geiz, Ihuringis, was cummanded. by scoused GERS (R 24, 537; P-3a
2, ps2). Aocuged WETZ was o member ?f th;n gompans, He served as

a detail lealer in eharge of the Anerican prisoner of war datall

from 15 March 1945 until 20 April 1945 (R 14, 24, G03-605, 8343 P-Iv
1y pe 2y Pelx 3, p. 2). 1
3, Sobpuiba 51 "The work cpmp fyrsiished priponer of war labor
to a conptruction firm known as Behwalbe 5 ocommanded by t@a 85 Jhumwm
cunfler releried bu g bthe "oeasbrustlow Fiew" (B 543, 696, 7il}).
"o gonastruction firm was conetruoting & series of tunnele 1nto s
holl adjagent to Berga (R 14, 53, 523; P-Ex 1, p. 12, P-Ex 5, p. O
‘t was thought that an underground factory or gasoline plant wee fu-
g constructed (R B2, 523; P-Ex 26, p. 5).
4o Adpiplabrableon: Under the regulations established by the

Wohrmasht 4n supplying prisoner of war laber, the construction firm
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was required to furnish quarterg and retldne accerding to specifica-
tions laid down by the Stalag. The construction firm suporvised ths
vork performed by the priscners of war and was responasible for their
socurity while st work (R 540-541, 710, 781). Howover, priscners of
war were st all times in ths ocustody of thy Stalag. The Stalag had
tha primary rasponsibility to maintain the standarda of human troat-

wont presmeribed by internmatlonal law.

5. Aperigsn. Prisenszs of Wars About 350 Amerisan prisoners of
tut, captured in the Ardennos Counter Dffensive in Desember 1944, wora
nagferred through various priscmer of war camps until they arrived
vl Eerga on approximately the 13th of February 1945 (kK 82, 553; +-¥x
t6; ppe 2=5)s Tho physioal condition,of the priscners upon thoir av
vival at Bores was bad. They su?fared from malnutrition (R 48; P-Ex
4s Ps 2). OSome appesred to be emaciated (R 186). They bad besn sub-

jeotad to conmlderabla hnrduhipa in the course of the tramsfeor to
Borga (K B2, 555§ P-Ex 265 pp. 3 =5)s Within ong or two deys the pri-
goners were organised inteo threo eghifts and put to work in the under-
grrund tuanels at hard laber (® Bﬂiq@—E: 26y pe 5)a Thp prisonsrsy
wora physically unfit for this type of 'iq[f:{nr but they wers cm'mpa}.l_gg
to work in the tunnels until approximately 1% daveh 1945 (R 562, 561
Fetweon 13 Fobruary and 5 April 19#? nbnyt thivtr-five Amoerican pri-
conars dled (R 14 P-Ex 1, p. 20). _

Tho prisomars wore firsgt housed in barrocks at s place known as
“fe Mgld nampﬁ.iﬂ 545, 546). 4About 22 Mgreh 1945 tnuf Wore moved Lo
Ly "now camp" whiol was nsarer the corgtruction projuct where the
srisoners worked (R 578, B23, B45). With the approach of the caon-
vivgling Busaian and Amcrican armlies, oll peorapnncl and prisgoners io
¢luding thosu who were aeriuuxlyﬁill wore ovaouated on & Aprdl 1945
‘h 338). The priescners were marched pouthward inte Bavaria on a
route spproximately paralleling the Ceechpsloyakian border, The col-
unn marched 8§ 4 battolion With Wajor UtTo 1n.chargo. Accuped MBRZ
rumaingd in scharge of tho lsv Oompeny and sceused METZ commonded the

imerisan prisomere (R 14, 24, 743; P<Ex 1, p. 6, P-Bx 2, p. 10).
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The gurviving dmericen priseners wers ;iﬁarntad by Aperioeon for-
ssm ot Bernreid, Bavarda, en 23 April 1945 (R 176, 607; D-Ex 2). Pri-
soneras ol war of other nationglitdes had been freed by the German
nilitary auvthoritics during the course of the evacuation mareh. The
Amoriean priscners wore not releusssd am they vwere regarded as & pos-
sible bargaining fnoter In the anticipated ponce negetintilens (K 43
P-Ex 3, ps 10J). A4about 30 4o 35 dmerican prigoners or anu than 10
of those that wers evecuated from Burga dled along the route (R 14
P_2x 1, piB). Botwoos the time when the IS0 Apérdsans arrived gt
fouvga on 13 February 1945 and their liberation about taro monthe late:
in 22 April 1945, approximately 70 -died (R 14; P-Ex 1, pp. 8, 20).

6. Irgutmens of American Prisonorss

g« Xillipg. On 19 March 1945, accused METZ tock cua
sody of nnszzsigzg prisoner of war, Goldstein, who had beon recap-
tured and was bninglhald by “the, mayor of o nearby town (R 69; P-Ex
20, ps 2). While :aturﬁiﬁa thd prisener to the work camp. mccuged
WEYEZ killed him by firing one uhﬂb‘iu hie back snd mnother in hia
hoad (R 145 P-Bx 1, ps 4)s ocused WETZ claimed that it was necesss
r¥ Lo shoat Goldsteln becausa he _trind‘tiu‘ assape (& 1013). .._":"..:r X

be Baatlogs. Acoused METZ ber: the prisoners aluost '
;vury day and olmost every prisoner was ‘beaten by blm at ome time or
another (K 57, 71; P=Ex 15, pp. 1, 2, P=Ex 23, p. 2)%

G Liviﬁznﬁnnditinnn.

(1) Pood. The diect provided the priscnors wes i

adugquate for phyesloml sxertions they wero required to purfordy whild
working or while marching whon the work cenmp wes evnounted (R 718
Tho prisoners suffered from malnutrition (R 62; P-Ex 18, pp. 2,5)
! malnutrition was a enntrihuﬁing cause to the death of many of to
wiorican prisoners (|57, 278, 520, 718; PeEx 15, p. 4). ' hcoused NCTIY
#libheld food from the prisomers on several ocoaslons (R 48, 59,
P-Ix 4y Pe 3y P=Ex 16, ps 14, P=Bx 22, p. 10),
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(2) Modical treatment, The priascncrs 4id net ro-

pedive the medieal sbttentlon they needed and priscners were met ¢
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hospitalised when thoy required such treatment, Siek prisoners, many
of whom required hespitaliszsetion, wero ordared avacuated when tho
verk camp was ovacunted. Acouscd MIRZ protestod but the order wae
not changed (R 594, 740, 74l). Tho sick rede in wagons without any
medical treatment being provided by German personnel (R14, 57; P-BEx
1, ps 95 P=Ex 15, p,s 2}  Some of the many prisoners roquiring hos-
pltalisatlon vwere filnally hospltalised §:] 59, 70, 352«354, B4l; P-Ix
16, p. 8, P=Ex 22, ps B8). The oause of vhe deaths that coourrsd on
the mareh wae a combination of axhoustieon, malnutritien and diar-
rhen, 4Adoguato modienl gprecautions oould hove prevented thosce death
(R 623 P-Ex 18, p. 13). '

(3) Drinking water. DBrinking water wae insufficlent
in quantity and poor in quality (R 72, B2; P-Ex 24, p. 4, P-Ex 206,
o 9, U

(4) Clothing. i}though gloves wore badly nosded by
prisoners who were requiresd towork carrying iren raile in weather
8o cold that their bare hands stuck te the rails, none were ilssucd

{R 1#, 53. 5?#] P=Rx 1} Fe 21; F*‘E‘IS’ Ps l&]l

(5) Housing. The priau'i&a}g wors roguired to liva %’

overorowaed conditions at both the new and ths old camps (R 43, 194,
548, 549, _sm; P-Ex 3, pps 2,3)4 The German guusds did not eleep
under sonditions ms crowded as did tho prigoners (R 14; P-Ex 1,

pe 23) s :

{6) Sanitary facilitics., There wore nlmost no sani-
tary facdlitics (R B2; P-Ex 26, p. 9) and the lstrine facilitice
wore primitive (R 335). The working conditions were unhsalthful bs
couse of (ke luck of wachlnery Lo clear the dust from Lhe Lunuels
(R 24, 7343 P=Ex 2, p« 14)e Therc was dolay 1nldinpuuing of doad
bodios becsuss of bhe delay 4n obtaining coffins (R 359).

IV. BYIRENGE 4D _RECOMMENDATIONS:

1. EEBIN _METZ ' ' \
Hatlonalitys Garmean .
aget . 54
Givilimu Blatuss ISunugur in fovd industry
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Party Status: Kone

Milltary Status: Sergaant

Plea: WG, Chargea 1, 2 und.ﬂ
Findingsa: B, Chargems 1, 2 and 3
Sentencat Death by hanging

Evidence for Frosscution: Killing. On about 18 Wareh 1946 are
namad
egcaped Amerdcan prisconer of war foldetein, was recaptured and hold

by tha mayor of a nearby town (R €9, 70, P-Ex 20, P. 1, Falix 27 p.d)
Uecldstein was one of four prisoners who escaped on 17 March 1945.

Gaven priscners had escapad in five days (R 1022). The amceuged had
Laen eritleoized beoause of the aumeroud escapes (R 14, 215; P=Ix 1,
P+ 15). Mhen the accused reosived the report of the capturs of Ool.

etedin, hyg evidonced anger and boasted that Goldstein would not be T
turnsd to the camp aldve (R 70; P-BEx 22, pe 4). It wns unusual for

the acoused to personally pick up n recaptured prisoner (R 72; P-Bx
245 pe 3)+ On 19 March %915 whon tho accused redoived sustedy of

Goldstein from the mayor, he toLd Lcldgtein "heweuld beat him up ar’
would shoot him while the other Ameticans watehed," The accused al:
informed Goldetein that he wae starting ion his desth march (W ﬁ?;.,?!
Ex 20, p. 3). 7The ascused admi{tad he ﬁuid tho rmayor that priscn-
ars who ron awgy should be shot on uigﬁﬁ R 2ks - Ex 1 Pa 3). Abouy
o kilometer from the work camp, nuuhrdiig to the mocused, Uoldatein
sought td wacepe when the acoused ntup@ud te talk to o edvilda:. .i'h
sevusvd wopurlud he yelled "halt", Iour Times and Then rired two
shots with his pietol. Goldstedn was ot loast 30 meters awny and
running at the moment of firing (R 14; P-Ex 1, p. 4). One shot en-
tered the head and tho other the baek (K 48; P-Ex 4, pp., 2,3). The
ascused had never fired a plstol before (R 14y P-Ex 1, p. 5). 4
posserby observed the bedy lying by the readeide and noted that tha
hair about the hesd wound wse burned (R 70; P-Ex 21, p. 1). 4 gunrl
*o0ld a prliescacr cthol the geoupwd hed ghot GoldEtein in cold blaod
(R 72; P=Ex 24, p. 3),

Beptipgs. The acoused beat Americcn prisoners practicslly overy
dey 2eing his hands or o stdek (K 57; P-Ex 15, pp. 1, 2). Near
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Hof during the ovacuatlon marsh, the necused struck several prisoncre
with e rifle butt and injured one serlously (R 593 P-Ex 16, pp. 13,
14)a & priscncr who had escaped and boan raunprurun‘wnu ptrugck Lo
thu ground by the accuscd and kicked until ho bocare ungonsnlowa,
Lator he dled from this and other causcs (R 66; P-Ex 19, p. 2)e The

sesused drogged a siek prisener, Young, from his bed, punshed ond
slapped him until he sollapsed. Tho aceused then doshod peld v tor
on his focc. & fow minutes later the prisoncr dded (R 71; P-Ex 23,
p. 2). Virtuslly every prlscner at ona time or another woe &lapps!
av klocked by the acoused (R T1j F=Ex 23, ps+ 2} Duriang the cvacua
tien march, a prisonor proteated to the accuscd that iF the prison-
Gra vero rnﬁuiruﬂ to gloep in an open field on the wet ground at
loagt 15 weuld ﬁim. The aceused rcaiundnd by striking thoe prisener
in the mouth knocking out throer tegth and two poroclein jackets (R
773; F-Ex 31, p. 2).

Lixihlhgﬂﬂﬂiiiiﬂlv Fodd,.  Relativy to food ot the work camp,
by exbraJudiclul ewern bastinbay of tne priconsre snd sne Oerman
guard' contain eviduned that the ggﬁfﬂa received o larger raotlon than
44d the priecncrs, & German guard Euﬁf%fiad that he reoeived nuf{%y
sdont food (R 403), hccording to the téstimchy nothing wap given "
the priscners for breakfast. A liter of soup wos iiven each prisorc
et noon and about 400 grams of bread in.the evoning, Onece or b lec
n week chesso and 30 grams of meat were issuecd to esch prisomer (&
Eny 70, &2y PEx 16, p, 3, PoEx 322, F;. 3,4,P-Re 24, p. 6). Goldsto::
snid ho osenped becnuas the food was insufficient and terrilla (R °
PeEx 20, ps 2)s One prisomer lost 37 pounds during the seven wogks
at the work camp (R 82; P-Ex 26, p. 9)« The bedics of the exhumed
Amorican prisoners wore oxtromely emaciated (B 62; P-Ix 18, p. 5).
Tho mecused punished recoptured priscners by foredng them to atond
out of doers all night and sonding thom to werk without sleep or
food (R 59y P-Ex 1&, p. 14). Tho ascuscd admitted that ho did nat
coneider the prisomcrs' diect ndequate for the type of work they wers
forced to perform (R 143 P-Bx 1, p. 13)s The Germen sanmp doctor

stated that the priecnera Were badly underncurished end should not
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have heen made to'de hard physical labor, dAs a resull many boecame
glek and some died (R 483 P-Ex 4, pe 4). Ho spid that the prisonars
i4d not receive tho full contente of thy Red Cross pgcﬂagﬂs ponl  tlwa-
(i 483 P=Bx 4, Ps 3)o

During the evasuation march tho -gunrds wors given about twloe
the wntiens provided for the prisomers (B 10; P-Ex 22, p. Th
guard ottributed the death of 30 to 40 prisonors on tho mareh to
Wnething to eat, woak, sick, exhausted" (R 57, P-Ex 15, p. 4)e A4t
Zeduits ton prisoncrs died from exheustlen, molnutrition and dyeen.
sary (R 593 P-Ex 16, pe 12). Up tho evacuebiun uworch freom Redwlis
By ﬁahuu, 4 digtanes of 21 kilometers, onm 14 April 1845 no soup wan
provided end cnly onc lonf of bread was distributed for ton men. 8o
son men dled on this march, Tuentj-seven moro prisonsrs died along
the routo of march (R 59; P-Ex 16, ps 12), dcouscod MERZ ndmitted
that durimg the march  prisoners rupcived helf the preseribed
ratieon for the German eivillap (R 24; P-Ex 2, p. 12). Tho socused
stated that Tho bermon guards seceived a lazges watien than prison-
gra (R 143 P-Ex 1, pi 8)., He nigittud thot 30 or 3% prisoners diled
along the route frop woaknoss (R .I:'I.&;_ P-Ex 1, p. ). &8 the nalumn.-.!
pagsed through towns, the nuuu;ad tfléd to provrent German nivilinn;‘
from giving food to the priﬂmﬁﬁra (K703 F-Ex 22, p. 10)s The ra-
bions for the prisoncré consisted primarily of potontoos. Exominatle.
of the bodius of prisoncrs who died on tho march ghoned morked wedy .
Losa, scaphola avdomenyg aud draws f;cturqn indionting dinmuffiniaont
fnod eonsumption for tha physical exertien thu prisoners wara ro=
quired te perform (K 62; P-Ex 18, p. 10) . =

Medleel Gore. at the werk camp, sick prispnors who could etil
walk, as well os the mildly aleck, wore forced to werk ( R 57, 82;
P-Ex 15, p. 2, P-Ex 26, p. 7). The nccused reguired povaral slok
and wook priscrors to work resulting im their doaths (R 723 P<Ex 24
Pe 3)s The guurde dragged dyiang priscacrs ait af hod and thrnw.t.hum
cutside to'dic (R 825; D-Ex 15). imericans were sarriesd from the tun

nols almest overy dgy from pxhaustion., VWhen a prisoner collapsed
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golng to or coming fron work, the accusud crdered s helmet full of
wabur bWliruwn on the waon to debermlios whether 'He woas felgning illacas
(R 70; P=Ex 22, p. 11). Seven to ten men per day unilapaed. They *
iers kicked and beatea to make eortzin that they were net faking (R
59; P-Ex 1, pe &4).

Thore wos ne medieal pid at nll (R 825; D-Ex 14, p. 2). No med!
igel attention or aupplice were furnished although repoated roquestr
gore addressed to the sceused (R 82; P-Ex 26, pp. 6,7). 4 prisoncr
sonbracted gangrénc and dicd besavse of the laek of medienl attratis
The sdeused proveatsd the doetor from taking eare of this ense (R 5¢
F--2x 16, pp. 7,8). & prisconer disd of diphthariu anf oxcepl for som
medicine for gargling provided by theymcoused, no othor caro was
rupnished (R §9; P-Ex 16, p. ';IJ.r Another prigonor whe did not re=
poive proper oore died from an infaﬁtiqn (R 59; P-Ex 16, p. 10). The
sgoused interfured to preovent proper medieal truatment (R 59; P-Bx
Th, p. &Y. Cufuufziiidbnnn nff;ntuﬂ in many casca had they boon hoe+
pitalized, The ageuged ellewed only 17 to be hospitalized and 2 of
these died en route to the huﬂpitniifﬂ ¢Sy P=Ex 16, p. 8). 0f the
350 priscnsrs, 300 had dysontopy at Dﬂ&'%%mo (R 59; F=Ex 16, p. 5}¥EF
The dootor only visited the camp-oneo o wask (R 59; F=Bx 16, pv 5).

Goncerning modisal oarc duringlthu F?acuuti:. wareh, moet of
thu prisemers suffoersd from diarrhon whon they loft the werk camp,.
imring the avaeunticn msreh theoy becams progressively weaker (R 7
blix 22, pe 10). An average of 30 to 40 glok prisoners reda in o
song. No mediecal tréatment was provided them by Gorman purnnnnul_
(R §7; ¥«Ex 15, pps 233). Tho sccused ndmittod that ho compelled
alek prisoncrs to get off the wagons and walk ( B 1li; P-Ex 1, p. 8]
&% prisoners collapsed on the march from exhauation they wera piled
inte & woegon., One prisoner at the bottom suffcestod (R 66; P-Ex 17
s 2?, The nooused stated hu did not obtolin gny medical narultur Ltk
prisoners or take any of them to o hospltal (R 14y P=Ex 1, p.ST. The

acouged did not placo the sick 1w n hogpdtal becsuee an order was ne

egpaTy to commit them to a hospital, No such order was issucd during
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the march (R 14; P-Ex 1, p. 9). At one point during the march a
payor and several citinens forced the accuged to hospitalize 31

gick primsensrs who were rdding im the wagona (R 62, 70 P-Ex 18, p.
.2, P-Ex 22, p, B8). Thirty bodies of prlu;ntr. who died oo the march
verelocated and exhumed, Seven other budies were oot located, Death
vas saused By a sombinption of sxhaustien, malnutritisn and diarrhes
Adequate medicsl precautions could have prevented these deaths (R -
P-Ex 18, p. 13)« 4t one point on the march the bodiss of four prisc
ers were sent teo a nearby cemetery for burial, It was discovered
that one priscner was still elive, No medical attention was furnis®
ed. fhi- priscner dled and was buried with the others (R 62, 88; P
Ex 18, p. 11, P=Ex 28-4),

Drinking Water. At the work ulng; the cnly drinking water ob-
tainable the priscoers had to bgil by thempelven bocause eholera wa=*
presenst. There was nc sourde of fresh water for any prisoner (R B2;
P-Ex 26, p. 9). The camp doetor assured the priscners drank from tk
river (R 43; P-Ex 3, p. 33. The only water available when working 1
the tunnels was from the Elster River (R 72; P=Bx 24, p. 4). On the
evacuatios march the priscaers r-qnirnﬁ_qa water, except as they ha
pened to pass a streas (E 773; P-Ex 31, g 2)a T4

Clothing. Friasonors wWere rniuireﬂ to 140t roila in freesing wau
ther, although they wers issued no gloves, Wheoy they teok a lcose
hold to avecid haviag their hapnds stick to the rails they were bestcn
with a stick (R 53; P-Ex 5, pe &)« The accused ndpitted that zo
elothing was provided for the prigoncrs. Gloves end caps wers Tree
quusted but monu were over issucd (K 574). ‘Those who did net heve
gloves when they arrived at the work casp worked without them (R 1,
P-Ex 1, ps 21)« The prisconers were 20t pereitted to take their
blankets with them on the evmouation mareh (R 24; P=Ex 2, p, 13).

Housing, The acoused, in his extrajudicial sworn testimony won.’
ted thst all the AmesTicsn prisoners Were confined inm oaes barrask <&
peters long by 10 motors wide., OSix men alepl in three tiered bunks,
two moters long by 1.5 mesers wides Tho accusod added that the
guards did not sleep in such ercuded conditvions (E 14; P-Bx 1, p. a3’
Twe priscnmers slept in sach bunk (R 224, 225). Aan expert
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witness testified thot for the group as o whole ths gleaping spaca
was insuffieient (R 517). When shown & photo of this barrack (R 56;
P=Ex 11) o defense witness stated that he did net think it rossible
to house 350 prisomers inm 1t (R 140, 141). '

Soanitary Faeilities. Therp were virtually no sanitaory facilitic
at the work ocamp (R B2; PeBx 26, p. 9). 4t firat there was onl, ono
latrine for 350 prisonars (R 59; P-Ex 16, p. 2}. Tollet facilitias
were primitive (R 335). Buckets were uséd at both the old and the
new camps (R 335, 338). The latrincs at the new camp had not besn
finighed and could not be used (R 580). Buckets weru used ag subat?
tutos, elght olong the front of the barracks and mbout eix in the
roear (R 581)., This method of disposal was dangerous and unsanitary .
(B 509-510). Likewiss, the washrocn had not been completed. The w-
ter supply snd toilev racilities Hara-;pa Worsat problems at the new
capp (R 580), Dend bodies were left in the open nlongside the bar-
racks for two or three days before burial (R 57; P=Ex 15, pp. 2,3).
Modorn heaslth protecticn nnd.an?aty cguipment wera not usad in con-
struoting the tunncls. The tunnals at the congtructien site wore
very dusty and very bad for the lungs. Thore were nc machines to
clear the sir and remcve tho dust which éausad the high rats of pna?f
nonla deatha (R 24, 53, T34; I=Ox 2, p..1§, T-Ex 85, Pe &) The oiv
ilinn workers and the guarde in the tunnels worec wnsks but not the
oriscners (R 53, B2; P<Ex 15, p. A,IP-EerE, ps 6). Clothing beeanr.
very dusty (R 387).

Eyldonge for Defopeo: Killing. The accused ssssrtod thaot whan
Goldatein was recapturad there were no other guards evallable and 4
das necessary for him to weturn Goldstein to the work eemp (R 998,
999). In diseuceing the many cocapes thot ocvurred, the sususud ux
plained to the inquisitive mayor thot priscners who attempted to ep
cape in the daytime "walk the way of death" (R 1005)., The scoused
maintnined that this oxpression Wwas a frogquently quoted phrase frou
Goetho murely indicating the risk a priscner assumse who tries to
gscupe in brosd daylight (R 1098), Ths agoused asecrted that the
mayor wos a slmple-mindud country farmer who could not be expoeted t

knew the achee in which he uesud thu xumurhl und therefore underpiood
him to imply thnt he was guing to shoot Goldstoin (R 1001), As the
11 '



eepusad approached the camp with Geldateln, he stopped to converae
with a sivilian (R 1010,1011)., Geldstoin continued walking. When tb
rletim wae about 30 meters away, tho nccuscd enlled to hin to slow up,
tut Goldetein ran into the odge of tho woods (R 1013)., The necused
yelled "halt" three or four timos and then drev his pistpl. The plar
tol missed fire on Lhe flrst atbewpt becuuse 1% wase not loandod. &F-
ter firing one shot Goldstein did not stop so the acoused fired agair
(R 1013, 1102). The nocusod thon mot a guard and posted him by the
doad body (R 1013, 1014). The scoused donied, thereforas, that a7y
itranger cculd have observed the body and any burned hair o stntod
in the prosceutien's ovidence (R 70, 1105; P-Ex 21, p. 5],
docused MERZ investigated tho kil}in: and dotormined that the
shuuting wee necwesary (R R4j P-Ex 3, PEed,4). L pathelegist whn aw
amised the bodlcs of Lmerdean pr{aunbru of war ot Borga feund sne eov
rosponding te thu deseription of Goldetein with a bullst yound 4in tho
head and in the back. He gtﬁ%ud‘thnt the bullots wore fircd "from
rather o distance" (R 62, 516, 5'17,-. P-Ex 18, p. 3)s & ballistic ex-
peTt stated thot the huiluta found in thi body were fired from a dis
tance greater then 50 foot (n 522;-D#Exm1§, p.Zﬁ. .
Beaatipga. S~lthemgh thran pr.{ltnhi.l!‘i deseribo the death of qun; &

cnly cne ptated that tho aoeusod struck iuung (2 50, 71, 72; P-Ex 16.
v 6,7, P-Ex 23, p. 2, P-Bx 24, p.2). The Germpn capp dostor statu
hat he nevur trosted any prisoner gufforing from beatings (R 48, 65,
¥-Ex 14, p. 3, P-Ex 1B, p. 4). The pathologist whe exhumed and x-
<mined many of the bediss of hmeriean priscners did not stoto that
Fe found any evidence of external injuries (R 65; P-Ex 18). 4 eixil
fan werkor paw rnly sma prisongr poshod and nover even heard of any
shootings ¢r bentings at the work camp (R 492; D-Ex 9). & wife of o
guard living noar tho cemp natnrlhﬁurd that any dmordcan priscncr wa.
ever beaten (R 493; D-Ex 10, p. 1)+ A4n enginger on the scnstruction
project stated that he novur witnessed or heard sbout the beating or
shooting of any prisoncy (R 523). Accused MERZ nover heard of any
beatinge that ceeurred in details which the accused MEI2Z superviscd
wedinw ta tha tima that this noaured wns asnignnﬁ te the work eamp (R
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679). While at the work samp, the accused reported to accused . .HZ

n miatrantmant af ;ﬂmn?‘fnnﬁ pridpgemares by odvdildans (R A77). The nonwe
cd ohsracterises the statament by the guard {R 57; P-Ix 15, PPe 1,2)
that he beot the prisoners every day es puro fobricatiorn and an aot

of revenge by thi guard (R 961,962), The secuscd branda the state-
nonte about the death of Younp as cutright liss. Ho pointed cut the
diserepancies as tc time in the propcetution evidonee abeut this ined
dont. Ho attacked tho testinony of tho tio witnesses whe etnted that
it hoppened 1o February 1945 on the greound that hoe wos not aselgnoed
tc this dotail until 15 Maroh 1945, Or the other dato namod, 17 Marc
1945, Colonel Treffs inspeeted thu eamp and, although Golonel Troffs
tolked to two of these who gave extrajudiedal sworn testimeny ond ol
nf the slek, he stated thot no somplaints of any kind woro made (R
240, 941). Tho acousod uaan:tndrthﬁt thie togtimeny wea nlae motiva-
tod by revenge againet him (R 941, 942). Tho nocusod sbated thot ho
nover kicked cr slappod nm-&mur;Lnn priscnor but on the contrary he
always took tho part of tho priscnors and trented them humanely (R
948, 949). ' E .

Livins Conditieng. Food, Tho' defenss sought to show that the o'

focd situnticn in Gormany wWne orifileal, Tho Uourt took judielal nos-
tieo of the fast that the Gormat mation frem Folruory 1945 was havine
"plonty of diffiewlties furnishing f;n&“ (R 124). The priponcrs ro-
colved tho edvilian ration authoriged fér the heaviost labor (R 484,
731, 563, 5645 D-Ex 5), The rotions varicd in quantity boecauss of
the foed esonditicns generally cobtaining (B 332). Baticne wers plon-
1ful 4n thec boginning but decrossed later (R 334). 4&ir attaolks had
'igrupted Tranaportaticn and conaequently, the Yood situwaticno An The
area surrounding the work camp wansg very bad 1n|Mnruh and Lpril 1945
(R 211, 292). Whoat, petatoos, ond vogotubles, whioh compriged &7F
to 70% of the enlorie content of the ration, gowld met be brought to
Thuringis ot this timu, nocessitating an almost 50% reduection in tho
authoriged rations (kK 292, 294). Instoad of 3800 to 4200 ealorioes
daily, the hoavicst workers roceived only 2700 to 2800 coloriss daily

R o293)% ,Thy gunrde recelved the olvilian ratlong bédause they did
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not porform heavy labor. The priecners, therefore, reccived n larg-
er ration than the guerds (R 191, 331, 568), 4 guard‘tnatifiud that
tho prisonors reccived sufficiont food, He attributod the constant °
leas of wolght tc the faet thot thoy wore sick whon they arrived at
the work eamp (R 456), Ho ndmitted, however, thot he nover aotuslly
gaw whal the prisoners receivea (R 457). 4 guard stabted he ate the
gemy food ae that provided american priscnere and that it woe wvary
bod and Insufficlent in guantity (R 4885 D-Ex 7). A4t the ond of lNar.
ind the beginning of Lpril, it Eanuma-impaalihlu te maintadin the pre-
lrribed raticn, No potatoce eould bo cbtained anywhere desplte of-
rerte to losate a soureco of supply. The peasants could not uven fur-
nigh turnips ae n substitute (B 564, 565}. 1% was kaown te tho Sta-
Ing Thot the priguvaouvrs cuuld swb wuxk.undur thoae conddbiang (R 865)
Honr Baster a generol redustilon in rrtions wan offoctoed throughoit
Gormany vhich affected the roticns of both prisonurs and guarde (R
568, g851l), The ncousod ant~!ﬂ?%hudy to the kitchen to protest after
tho priscnors complained about the thinnoss of the soup (B 14; P-Bx
1, p. 13), The prigonsre alzo gonpliined about the proporation of th
feed. The acoused tried ecnstantly to mrrange for s scparato kitehﬂ?
for the Amerisane etaffed by Lmurdonn pxi.;uem,, Tha nasosanry aqu&;
mont was never fortheoming (R 191, 589, 590), Thc oceused inspocted
the food at lonst three or four timn;'n ﬁank. The agoused oesortod
‘hat the food received by tho gunrds wows about the same as the food
‘geoived by the prisoncrs (R 894). The neoused reperted information
ahout the inadequaey of thoe food te tho comstruection firm, but woe
s1d that the prlssnars wore beling furnished the full guthorisod ra-
1en (R 14y P-Ewe L, p. 13). The agendsd povpuaded thy ssnetrustion
firn te substitute Busmsian prisoners for the dmerdenns on tho hoavy
werk in the tuanels. 0On 23 Mareh 1945, the Lmoriesns cegsod ho- oty
work and did light work cutsido the tunnols (R B53), Thoy econtdinucd
to reccive tho ration for hoavy work (R 891). The ncoused persunded
thoe eenstrustion firm to eontinue providing tho same ration for sieck

prigcners aid theoso employud in the work ecamp itself (R B90),
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PDuring the ovacuantion mareh, boonuse the priscners wore ne Langor
working; they recelved tho gams ratlon ag thn guarde. This woe the
"aticn autherigsgd ror Gormon troops at homo (B 368, hé?}. W guard
boatified that tho frod was good %hruughnut the pareéh (R 368), The
songtructicn firm guppliod the rations for the first throe days of the
nareh (R 610). 4ftor fhn morsh was undér woy, o plontiful supply of
raticne, oxcopt broad, was drawn from n supply depet (R 613), Broad,
%500 loaves, was breught slong from Groiz ond an additional 2000
loaves waore dellvered at Zedwits on 8 Lpril 1945, This mode possibl.
‘e disbtributico of 500 gromws Lo vaeh priscaer pur 2oy, which wos TF"
Mesd tu 400 grams and then inercaged to 500 grams when the prisonars
sther than the amerienns, wore reloased (R 613-615), Except fer potas
‘wus, nothing eculd be bought, oxcept ‘perhaps pess o broad ceeasicrne
Aly (R 617). ’

Modicnl Carg. The nccused statod in Ccurt that when ho tecok ecom
mand of the amerioon dotail om 1§ March 1945, approeximately 50 to 54
prisencry wewe ruparéigg for sdek aall dadly (R 839, 840). [The nusber
roso to 60 nmd 70 éntiants daily (R EEG}. The apeused reportod tho
atate of hoalth of the priscners to the Etulug (R B40). Ho rnqunatiﬂ

-
additionsl doeters (R 561), Modienl luppliaa wore cobtalned at e drugr

store in Burga (K 569). Hopeated afforte vore nods to obtein additien-
1 modisal supplies from tho Btalag (R 569, 570), The sccused eonfor.,
2d with the dootor whe agroed to certify that the sisk prisonera

andad hrepltalinatdon, Tweontyp-six worce sont %o bospitslae Too ad:
dtienal priscncrs yere takea to g hospital but had to be returaed bo -

ude the h;upital was belng ETﬂuuntud){H 841)« Only the Stalag coul.

‘Wherige hespitalizaticn in cach individual cose (R 842, B43). 411
cigenors who roquired hospitalizaticn seuld nob hu notommodated bo-
seuge of the erowdoed conditicns (R 194, 573). 4 guerd seid 30 to 3¢
prisoncrs were hospitnlised (R 328)., Locording to ncoused MERZ, Lri
22 Lo 25 priscnoers wars mnnt te hoepitels frem the weork camp, altheough
offorts were mado teo sund nt lesat twice that numbor (R §73). Ten to
tvelve priaugprn died at the work camp while the acoused was in charge,

(¢ cther B or 9 ° doaths ccourred previcusly ( R 901,902), deooussd
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MERZ gought to have Russian prigonera used fer tunnol wérk bo-
cauge it wae tco atrenucus for the Amerieans (R 713) . The aceused
tock aetion to hove Russlan priascners substituted for the dmericons.
Thle was scecmplished on 23 March 1945 shortly after thu accused wog
put in charge of tho wmorican dotail (R 853). The guards had thae
sams doetor and thoe sams modieal tyoatment ne the dmorican prisoncrs
(E 258), The imeriean pathologlet investigating this case soneludod.
from an on the ppet inquiry fncluding o talk with the former Gorman
pomp doster that within the limited facilitles avellable, thu German
“LVilied and Lrny perscnnel endeaverod to and did furnish tho Lmori-
Y& priunnhru with adoguate medieal treatment at the vork ocemp (R 62;
¥~Ex 18, pp. 4,5). However, ho concluded that, cr the evacuntion
nareh, tho priscnors wore nét Iﬂrnilhﬁ% adoquati modleanl treatmeit
nnd that sush laek of adequate medionl care contyibutud materislly to
tha deaths of many of the priscnors (R 62; P-Ex 18, p. 13).

When the order some o eV¥acuate the work ocamp, the nesused pre=-
i

teabed moving the yEdk pxi;Uua;u Lub wop wedesed Lo (v su by acoused
MERZ (R 907). Gascline wae unavallable (R 480-482); consequently,
the sick prisoncra waually rode inrhﬁrgg grown vohicles ( R 14, QQiﬁf
909; F=Ex 1, p. 8). dhoocuscd NERZ snid thid areused sndogvored to so.
curc dogtors and desided to try n%nrywhafa te got tho dmoricans into
“oepitale (E 6B9, 690), The apouped teatificd scneorning the speelf -
.2 offorts he made to cbtain doetors nnd tc bospltalisze tho sick (r
‘04-906, 913, 914). Thisty-one prisvnora werw floally Lusplin}isod
(R 352-354, 690)., The acoused orderod sick priscmors off thao wagen
senuse obther slek priscners weore more in need of transportetion (R
07)
Drinking Water, 4t the old camp, walor woes brought in dail- in

a watur wogen eontsining frem 1000 to 1500 1litera (R 318, 342, 548,
5497+ &t the new camp, drinkinglwntur waa brought from she kitohen
in buckets and pitehurs (R 341, $42, 584, 713). This water wae from
the munieipal water mailn cof the town of Borga (R 713}, Hot or boiled
drinking wetey wes furaishod the sick prisomors (R 341). It was not
cogossary for priscnors to drisk the river water (R 217), Prisoners
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nte wild vegetoblos which sombined with the water probably caused

digrrboas Ths priveneros did net hood puffiedently tho warnisgs not

to ent thosv vegobtablos (R 340). The aceused assorted that cnough -

water was furnished the priscnsrs during the evacuaticn mareh, exeep:
that at the boginning he rofused to supply water bocausc of the wide-
apread diarrhoa among the priscners (R 14; F-Ex 1, p. 8},

Clothings, The nocoused unnu:aé 450 Red Orcese packages from hhe
Gtnlag containing 25 pairs of new shoes and distributed the same To
Ehe p@ilguur.ltﬂ gi4, BLE, BLT7). Tha slething of tha imeripan pris-
snere wos in very good condition, They were better clothed than the
gunrdes (R 574},

Housing., Whon the socused teok sver the Lmoriean detail at the
now eamp he cbjected dn writing ocnecerning the smnll borrack into
which the Amerienns were uruwdadlfﬁla4ﬂ}.

Spnitary Fonoilities, When Fha accused tick oommend’ at thoe "ooew
anmp?, he protosted sbout“the latrine facilitiss and the "untenable
hygimle ccnditicns generally speaking' (R 840), Doad bodies 1a'd

abeut for two or thres deys baamuuarhr the deslay in obtaining ccf-

fine (R 359)« During the ovacuaticn ma"rq‘h_l, the priscners oruld fa&i"

out any time thoy needed to relieve themselwvus (R 14; P-Bx 1, p. T
Sufficigpey of Exidepget The Court might wull have cencluded
thot the asceuged killed on amerlenn priyunar of war during s aimuln-
tod egoape pleanned by tho mocused in order to give the killing o col
or of legality; and that the aceused committod sssaults upon priscn
arp, It m;ght woll bove alet ecansludeod that the acousod, in hias en
sneity as loader of the work detail to which the prisemers werc as-
signed ané in his capacity na commandor of the megtion of tho ovaa-
ustien mareh eclunn in whieh the p;lnnnnrn wore ploced, matoerdally
failed to moot tho responsibility impossd upon him by international
law, 4, o4, the reasponsibility to assure thot the prisoners of war

under his charge were furnished adequate food, medlensl care and hos-

pitelization, potable drinking water, clothes to porform assign.d la-

ber, and sanitary facilities; that ho cocmsiconglly tcok affirpative
atops to withheld focd from prisoncra)that he withheld water from 14
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priscners durlng o porticn of the 'evacustion marehj and that those
failurcs to moet his rosponsibilities rosulted in the 11l health and
lenths of many priscnera. Notwithstanding the ccomditicnas to which
the Amerdean priscners of war woro subjected; the evidence ghowa thgt
ndequate provisions wore made for the Gorpan scldiers undar the come
wand of the sccussd., Tho repcrts made By the acoused bto hia supar-
iora fell far phort cf discharging his raapénuihilitina.

Tha findings of guilty aro warranted by the svidonos. The son-
tonce is mot oxcossive.

Petiticpgt A Petiticn for Roviow was filed hy american Defenss
Counsel, Mr, Richard i. Ruppert, dated 14 4pril 1947. 4 Fetitdenm fc
Clomency dated 18 Nevomber 1946 'was ri}ud by two mombers of tho Cour
whioh tried the scoueed and sentonccd his bu Cesth by Hanging. & Pe
tition for hlumunuy was Tiled by Martha Metsm, wifo of the acouged,
daoted 26 Osteber 1946 and by the scouscd, dated 30 Ootchor 1946.

dmerlenn Dofense ﬂuun}al; sibsequont to the trial of those ac-
cumed, perscnally interviawad i; the United Statoe seversl Lsmericans
whe were formerly priscnors of war ia tho nork eamp. Ho haos submit-
tod for conslderaticon o sworn utntﬂmant:_“b;r Stanley Cohon, 30 June .'_E"
1947, and one By Foul érthur Horaey 19 Tt 1047, amplifying thair
axtrajudicial sworn testimony, Prnancutikn'ﬂzhibkﬂa 24 and 27, Therw
“ag alesoc been submitied o aworn gtatomont by Milton Btolon, 30 June
1947, In tho main, this new evidense is cumulantive of theo evidence
wofore the Courts

Bescppsndatign: That the findings and sentonce be approved.

2. LUDWIG_MERZ

Eonuilgonplity:s German
Lgaos 58
Civillan Statuaz Elemontary School Teacher
Party Staotues NSDAP since 1 May 1933
Military Statuss Captain
Plaont NG, ohorge 3
Fiddings: G, charge 3
Bunbonout Baath by hanging
1lg .



I
Evidengs Loz FPrpsgcution: The evidence aguinst the seeusc. eon-
sorning the living and working conditioms, eote., at the wdrk eamp nn

gn the ovoeuntien maroch is in most portinent Tespoots the samu as i
that againsgt ncoused METZ, The accused admitted visiting tho work
samp two er thrsa timans n woak (R 706). He saw the Lmnriuuﬁ prisons
ers daily during thu evaeuation march exscopt for abeout four doye, 1..
ho was with the mareh 15 days (R 744). The additional evidoncs tac
applies to the acoused exelusively andd whish wae not ineludod im tho
svidenoce againat nopusad METZ is set forth domedisctely below.

Livipg Copditions. Feod, Tho accuscd admitted knowing that th.
prigoners wore not getting enough to¢ eat, thot thoy were dying and
+hnt they wers foreed to oonbinue haavy work. He spscrted thot his
only rnupcniibility was to report those oomditicone te hie superdoras
(R 718). The nceused claimed he had no sutherity to romcve prisonoy:

"from work details oxcopt in éase of slek prisoncrs (R 43, 716, TAT;
P-Ex 3, p. 7}« The ruaor& rofleoets that he did pongider malnutri-
tion, wonknoss and diarrhea, 1llnegees which would justify the exer-
gize of his nuthority to remove pz_-iu.nn?r? from work (R 43; P-Ex 3,
ps 7)e 4 patheloglet sfated that, in h-;il'n-c-p'mit:n, maloutrition wapg
& o ntributing cause of the death of mahy priicners (R 520), The oc
suspd ndmitted that the ratione provided the pris.ners during the
avasuntion maren did not euffica fur prischors who were already uadcy
nourished (R 616). I |

Medleal Cara, Uhen the imerican priscneors arrived at the ﬂwéﬁ
nanp thair state of health was not gocd. Thoy were suffering froa
nalnutrition and loss of weight (R 4Bj PEx 4, p. 2). With only a
lay or two of reat (R 704), the priscners were foreed to perform honv
laber consisting of enrrying blastod rock from the tunnele and hold-
ing compresscr drills (R 48; P-Ex 4, p. 3). The doetor did nct mal
a general phyeiecal examination to determine whother s prlsooer ool
de heavy werk, light work, or was unfit for work (R 704, 810, B1l).
The priscners were unfit to de tho type of work required bacnuas of

the stato of thoir koaluh (R 838, 839). Thoy elould mot hove been

roquired to perform heavy laber (R 53; P-Ex 5, p, 4). The sccuged i
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hia extrajudicial swern teostimony gtated that the doctor mever told
him that the priscners Woro undornourished to such an extent thes
they sheuld not have beon required to do hard labar (R 43, P-Ex 3, p-
4L). The aceused stated just the oppoeito in Court, ﬁnwavur, and seid
that the deeteor gave him o written report that the prisoners under no
oircunstences cculd be used for hard laber (R 560), The mpcused nd-
mitted that the one dootor aveallable was nob sulfficdeént to troat all
the prisconcrs (R 43; F-Ex 3, p. 5), MNoither the doetors ner the med-
jenl supplivs that wers roguastod ﬁvar arrived at the work comp (R 42
P-Ex 3, p. B).

Drinking wator. The aceused admitted prisonors contracted diar o
ches from the unpotable drinking water (R 43; P-Ex 3, p. ey 8

Housing, He admitted that the buildings st the "eld gamp" woro
ingufficlent to house 8Ll Tho prluﬂnu;u. The priscners wers srawdad
intc the barrack (R 43; P=Ex 3, ip. 2,3) . The borrack wans erowded
tho oxtent that the priscners sculd gaarcoly move about when thoy
left their bunks. There uuahnu:atuvc or moans of heating the barrack
(7w 82; P-Ex 26, p. 6). Tho barrack wos divided intec six pecticns,

60 men tc a seetion. & section wos iabout the size of a two car gars
age (K 825; D-Bx 14, p. 2}. : T

Evidense far Dolgnant Tha n?idannu fér defenso of this unuunJ;i
gonoorning living snd working unnditin&;, etc., at tho work camp and
an the evasuaticn march ia the samo in most pertinent reapocis ns
that for mocusud MWETZ. Additionmal ovidence in the ageused's defenzc
18 pet forth ilomediatoly below,

Living Copditiong. Food. The asccusod stated that ot first tho
wnticns wers suffieient for the type of work the priscners porfermoc
sut med Inter (R 713, 714). The nccused mode pagscnal offorts o chy
tadn food direetly from tho pecéonts to malntoin the presoriboed ra-
ticn but was not succsssful (R 564, 565). The accuped roported te
his euperior that the rations wore not guffioient and that the pri.-
prnors- could not work under these ccmaitlons wud wight bave %o be re-
moved. He hod no autherity to remeve the priscnore from work (R 565)
The mecuscd inspscted the kitchen To nssurs that tho priscners wors

boing provided with whatever was available (r 568), Ho tried %o
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arrange for a separate kitchen for the American prisoners but the
squipment was never pravided (R 191, 6R9, S@n). Ha amsarted that the
fcod wae supplied by the sonstructicn firm and, therufors, na sempRAy
penmander he hod no respemsibility for the food furpished the prilsor
ors (R 564). |

Modionl care. The priscners waroe to be put to work immﬂdintﬁlr
upon thelr arrival., The accused attempted to obtain five to to. do;
reat for them following their arrivel, Aftor long guarrcls and nege
tinticns with the construction firm, two daye rost wos granted (R 55.
The acoused forwarded to the Stalag the doetor's roport that under n
sircumstancos Weré the priscners to be required to perferm hard la-
ber (R 560). At least 70 priecners wgro not nseignod to work details
bocpuse they Wwero physically unrit rné work (R 323).

Adbcut YL doye after tholr af;1an, dyesentery broke out among the
prisoners. The numbor of siek a?urugadhzﬂ, 37 or 40 daily (R 561).
4 doeter from the Stalsg 1na;§uyad the comp and found that the hygis
cnie gonditions were autiufautn;y 0§, omorgency measures. Ho told the
acouged that the pripcﬁurl were suffiouring from dysontory whiah was
not infectious (R 591). & German eivilidn decter visitod the eamp
aaily (R 386, 289, s6n, esa), Thie Auatar attonded, tn addifhien Wep
the 350 4dmericans, the sick among tho 55n Rugail+n and Gzoch priscn-
ers and the tewn of Berga which had n paﬁulatien botwesn 6,000 .nd

7,000 (R 706). The secuscd made Topeatod regquosts to the Stolag feo
American deotors and medienl supplics without any resulte (R 43; P-
%x 3, pE. 5,8). Tho mccuseod testified that despite tho acute shcrt
ages of medigal perscnnol, the sick American prisoners asaw thoe doetur
avury day (R 706).

Whan the nccusod wna ordered to evoouate oll porsonnel from the
work panp, ineluding sick priscnors, he protested to the Stalag bus
the crder wae not changed (R 594}, The siek were not supposed to T
taken te o hespitnl. Centrary o this ordor the accused intended =
hospltalise them as séon ag poseible (R 740). The nocused tried to
find bods for the gick in hcapitals 2long tho route of the march but
aven guards were umable tc goin ndmission (R 207). Aceused WETZ suc-
gueded in busgpllnllzlpog 20 Lu 35 prispoees (R 690). About 13 Apell
1945, the accusad refunsd to corry cut his cordors to crnﬁinun thi
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poreh besauwse of all the slek prisoners and the &;ntha (R 598). Tho
acousod follawoed behind the column and then wes separated from it for
geveral days (R 599, 601), Whilu separated frem the column, the no=
gused sont METZ an order to requisition vehiclos and load all prisen-
ors in then to expedite the march, 4couacd METZ nevoer recelved the
order (R 602), When thke posused yojoined the column on 20 april, hu
requisiticnod 17 vehieleoe and loaded all tho americans on them. Thry
daye later the prigonera wore liborated by aperican troops (R 604,
&06, 607).

' Housing. The mccused rofused to aceept the "old camp" from the
scnstructicn £irm as suitable for housing 350 “priscnors. The prison-
cre would have bBoen toe erowded {HELE: §49), In spite of the accus-

ad'e obJeeticnsg, whe represcntative uf Lhe Stelug, howovery accepted

the mpamp me o topporary omorgeney measure (R 551), Although the "neo

camp® was larger than the old one, the quarters thore wero slso in-
pdeguato and unuaqi.uvuru;uwéin& (R 194, 578), The ncoused request-
pd additiconal billets and a uaernta.kitohan Iﬁr the amorisans (R 212)
hdooording to the accuscd, the quartérs at the "new eamp" comprised
throa barracke which wera jcined %o make’ cne building 60 metors ].i:l@:
;nn 2 libble wosrw Lhao aloav webuss widnq. It was divdded dnte five
rooms, conglsting of o workshep, dlupqn;ary, gupply woemy crderly
<com and living quartors for the prilunmfﬂ. Somo priscrors lived
to tho dispensary ond some in the workehep (R 578). There wos a bunk
for oseh prisomer., The single bunke wors 735 sontimetors wide and tk
double bunks were 1.5 meters wide (R 579, 580) .
Eﬂﬁiiglnngzlgz_EI;ﬂgngg: There 18 an abundance of ovidenes in-
dlustlng thut vhe accuoed waa fully awars of the deplerable ecadis
tions oxisting at the work camp apd on the evacuntiocn mareh imclud-
ing malnutriticn, misery, eioknocas, and death guffered by tho prlison
ers. Tho Court might well hove concluded that the lock of propor
housing, focd, medical enro gnd hospitelization, potable water, and
sanitary facilitics resulted in the 111 honlth and death of mony pris-
onars, The' accused ne o Captain in the German srmy was directly ro-

:ponsdble for the drceatmant of the priscnerps and sould have avaided
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any 111 troatment had he sufficiontly dosired sc to do, Ho manifes-
ted utter digprogard for the welfare of the priscmors on thoe evacuatio:
sreh, Tho Court wae Justified in coneluding that he did net fulfill’
is mewponelbllities by morcly reperting some or nll ef tho bad evndie
tione to his superiors, while at the same time tho soldiers undor hia

aammand wars adogquatsly fod snd sthewrwiss roecivad propar sarcs

The findings of gullty are warranted by tho evidence, The @en-
tence 1s not oxecessivao,

fetdticpngs Petiticns for Review wero filed by Oorman attornoy,
dre By dheiper, 17 October 1946; ond supplomentary petiticn, 12 Docom
bor 1946) by aneriean ntternoy, 14 4pril 1947; snd by Oerman attornoy
Dr. B, €. Gallor, 5 Luguat 19.7. Pﬁti}icnl for Clemcney were filed b
#wo mombera of ths Court whiah trind the neauaad, 1/ Nevamhor 10465 b
thoe aceused's wife, Luise Mers, 28 Nevenbor 19463 by former mombeors
of the ccmpany the acoused commanded, N, Kraft, 12 Hovember 1946;
Eriudriah Losch, 15 Hcvumher l?#ﬂ; Kurt Lomeke, l? November 1946; Poul
Haach 17 November 19463 Hurbnrt Schuler, 23 Novembor 1946; by men-
ners of the clsrgy, Deacon Wilhelm ilexander, 29 Octcbor 1946, 3 May
L3947 and 25 March 1947; Doncon Karl Zollew, 29 October 1946 and 1 ﬂ;gr
1947; Descon Dtto Lischer, 31 Octcber 19&5: Faotor Gia. Bnhrintor. 6
Fobruary 1947 ond 21 April 1947; Julius Kruba, Fashior ka F:antz nnd
Mkolous Sdmen, 7 Way 1947; by publiu'nffiuiulu dugust Zinkgraf, Doy
aty of Hanrdt, 30 Ootcber 1946; Wilhelm Bokenkruger, President of tho
=uihtinntﬁ Reglonal Labor Office, 14 November 1946; Ludwig Weses, Hu:
of Denazificaticn Doard, 6 March 1947; by poronts of formor: pupils of
the mceused; Volentin Glamb, 31 October 1946, potition containing 42
signatures, undated; by o friond, August Hoim. 30 Octcber 1946: nnd
oy former pupile of the neoused, &lfred iren, 25 March 1947; Caroln
arcn, 29 ¥oreh 1947; Hedwig Sehlafer, 16 4pril 1947.

The attorney for accused MEHZ has submittod new ovidenee in thu
Lorm cf unsworn staptoments from the following witnoesests Herbert
Schueler, 12 May 1947 and 15 Juno 1947; Kurt Lomeko, 15 July 1947 and
17 Nevembopr 19463 Martin Buchhodm, 16 July 1947; Dr. Rudelf Mieth,

L Hevember 1946 and 10 July 1947: Friedrich Bauch, 1 Marsh 1947 and
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13_Ju17 1947; and Johann Oshler, 21 July 1947. In the muin, this
new evidence lg cumulatlve of ovidence before the Oourt,

Decopmendntions That the findings and sentonco be approved,

V. QUESEIONS OF LAl:

a 8 gg:igﬂigiignl Thig case wag referred for trial by & General
M4l4tery Governmant Court appointed by paragrach 3. Srecial Orders
Humber 238, Hosdguarters, US Forces, Eurcpoan Theater, 26 Augus 154
ag arended by pareagravh 25, Spesial Ordera Number 242, Hesdqunartors,
Us Ferees, Buropean Theater, 30 August 1946. However, it wos in fso.
tried by a General Military Government Court mppeinted by parsgraph
2, Spociul Orders Number 238, Headquarters, US Forces, Burcpesn
Theator, 26 Auguet 1946, as amended by paragraph 24, Speclal Orders
Nomber 242, Heosdquarters, US Fhrcul.!Eurnpunn Theater, 30 August
1946, It 48 olwar that both olfrthess Gonerel Military CGoverapont
Courts were properly constituted nnd that either could have besn di-
rocted to hoar fhn onge and under sueh clrpoumstences would have had
jurisdiotion cf thu nubjént matter anc @t tho aecuscd., The erreor 1e
tophnlesl in noture and did not rap#lt in any injusetice to the aco=-
sugeds The roviewlng ocutherity npr.npli_:lrpprintrulr ratify the nutiblq-.i""
of the Court which heard ths casec, by ;ﬁﬁruving thy findings and the
spntencus as horeinalter raenmmuhﬂed (United Etnues v. Ernst Muel-
lar, DJANG, July 1946). In the Review and Recommendatiom in the
Mueller ense, it was statods

iy 1§ soLilod MiLiteTy law Thot The Toviowing authority may

ratify tho petlon of a court whieh, althoigh n case hos not

been corroctly roferred to it for triaml, has mevertholose

proceoded to trial of the case, whon such court was im other

respocts qualitied to try it. (OM 198108, Dig. Op. JAG 1912-

40, Sce 397 (5) (A4 40), p. 2433 Bull, SAG Vel III, No, 2,
February 1944, p. 54, CM ETD 393 (1943))."
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2. Goneva (Prisopers of Wgr) Copvention of 27 July 12253: The
Conventicn which is set forth in TM 27-251, War Dopartment, U.S.

Arnv, "Treaties Géverning Lend Warfare", 7 January 1944, provides
in pertinent part as followas %

WARTICLE 10. Prisoners of war eshall bu lodged in
buildings or in barrameks affording all possible guaran-
toes of hyglenc nnd hoalthfulness.

"The guarters must be fully protected from dampness,
suffieiently hoantod and lighted., 4All precautions must
ba tokan ggeinat dangélr ol 1T1ro.

Mith regard to dormitories--the total surface, min-
{mim oubie ameunt of air, arrangement and materinl of
bedding-~the conditions shall Be the samc aa for the
troops at base camps of the dataining Pewor."

"ARTICLE 11, The foed ration of prisoncrs of war
shall be equal in quan®ity and gquallby Lu thot of troops
at baso compa. '

"Furthermore, prisoners shall receive facilitlece for
preparing themsolves; ndditicnal foed which they might
haveo.

v, sufficlency of potable water shall bo furnished
them, The uso of tobacoo shall Bo permitted. Priscners
may be employed in the kitchons.

"all golleetlive dipciplinary moasuros affoeting the
food aro prohibited. '

WARTICLE 12. OClothing, linen snd footwenr shnll bo
furnished prisonors of war by tho detaining Fower. He=-

placement and repalring of these effects must be asgured
regulorly, In addltlou, 1dborere must Tooelve werk
clothes wherever tho naturs of tho work requires it.

"Cantecens shall be installed in all camps whoro pris-
onérs may obtain, st the local hWarkst pried, food prod-
uets snd erdinary objects."

Ay

"AETIGLE 13, Beolligerants shall be bound te take
wll punltary wopsuwres nocsasary e sgowrs ths olemnli-
ness snd hoalthfulnoss of camps nnd to prevert opldem-
leas

"Prisoners cof war shall havp at .their dleposal, day
and night, installstions conforming to sanitary reles and
sonetontly maintained in a stato of cloanlinces.

"Furthermore, and without prejudicc to baths and show-
ore with which thoe camp ehall be am woell previded os pos-
gibla, prisoners shall be furnished o sufficient quantity
of water for tho care of thuoir own bodlly cleanlinese.

"It phall be possible for them to tnke physical exor-
cise and enjey the open air.,"

"ARTIOLE l4. BEvery comp shall have an infirmary,
where priecmore of Wwar shall roccive every kind of attena
tion thoy neeod. If necessary,risolatod gquartere shall be
rogerved for the sieck nffoetod with pontagious digonpos..
- L] - - Ll - - L] L] - - Ll - - L3 L] - L] . Lkl L - - L] '“

"prigonere affectod with sorious illnoss of whosso
condltion nocsmsitntos an important asurglecl eperation,

musat be admitted, at the oxpense of the detalning Powor,
o nni military o oivil modisal unit gualifinsd ta trant
thom,

WARTICLE 15, Modicnl inspoctions of priscacrs of war
shall be arranged ot lesst omoe a mwomthe + . .+ . & i
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WARTICLE 29, No prisensr of war may be cmployed at
labers for whiech ho 1la physically unfit "

nAHTICLE 32, LT 18 rorbladen to use prisoness ol wuz
at unheslthful or dangorous worke « « « » " .

MARTICLE 33. Tho systom of labor dotmohmente must be
ginmilar to that of priscners-of-war camps, particularly
with regard to sanitary econditions, foed, attentlon in case
of anteident or sloknoss, correspondence and the reoeeipt of
pLokages.

"Every labor detanchment shall bo dependont on n prison-
ers' eamp, The commander of this camp sholl be rosponsible
for the obsocrvation, in the labor dotachment, of the provia-
ions of the present Cenvontlon,"

These abovo-guoted provisions are olear and unambiguous,
3. 4vailability of Witnggspss Im tho Potditlen for Clomenecy by
two mombors of the Court, it wos suggostod that an injustico may hav
resulted to the mocusod by virtue, K of ndmitting into cvidenee the ex-

L4
trajudlelol swurs begtlevoy of #itnooens whe wore met Available at
the trial and prescnt in Court. ~Similarly, the Lmoricen dofonse
counsel appears to strose tho sgme point in his Potition for Rovlew.
It is well sottlsd that in the trial of sosused war oriminals Mili-
1

tary Government Courte may admit any ovidenco whieh they desnm to havs
probative value, i.n.,-hnlprul in sredving at o true finding (In re

Tameshita, 66 Suprome Court Roporter 3403 and Scoticn 270, “Eanuuhu!

daly

For Wrdal f Nar Orfuce and Related Cawasy) 15 Imly 194A) -

Cencerning tho othor aspect of the ﬁwnblam, 4.0 nlleged injusties
to thn_aucugud boozuse the witngusua'uqré net personally prescnt in
fiourt, the defensc should have boen able to antiecipate the prosccu-
ticn's antiro case inasmuch os goplos of the extrajudiedal sworn Lo
tipeny, upen Wwhich tho proscsuticn to n groat extent based 1%ts ooro
wore furnighed the defense prior to trial.

Mo wequost wae made for imeriesnn witnoapae nntil the prosceuticn
had completed most of its proof, Tho concern that tho defenso now
oxhibite rogarding the absencs of witnessos from the United States 1
not roflectod in tho rocord of trinl, Efforts by the dofensu woro
dirootod primarily ot preeuring witnosecs who were in BEurope (R 7L-B3
94+96), Only when tho Court prodded the defenso doss it pppoar that
a formal requost wae modo for procuring tho testimony of witnossos in

tHe Unitod Statés (R 7L, 75, 78, 9, 99) . Lltheugh tha dafonsn now
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assorte that the physicel prescnce of theso witnceses nt the trial wa
osscentiol to prevent o misearriago of justico, it is to be ncted that
the reeord of trisl indicates thatthe defonse morely roguested that '
nere extrajudicisl sworn testimony beo obtainmed (& 98, 99). Only
in ¢ng ingtanco was 0 spoecifie roguost mrde of the Court for thu pro.
curemunt of o witouws, Normao Mordls, from the Unived States (B 59},
The reamcn stated by tho dofonso for bringing this witnoss from the
Unitod Statos was to dotcrminc whother the witnoss would confirz con
the witnoes stand what ho hsd already stated in his extrojuodicicsl
avern tostimeny (R 59), It doos not appoar that a proper and tipely
roguest wos made te the adminigtrative autheritios for thnlprunurn-
zert of this witnoss. In tho abscmeo of strong roasoms to quession
hla extrajudicisl swera toatimeny, :ﬁk movensat of the witmoss sould
net b Justified,

No spocific ground is stztod in the rocord of trisl, the Pe-
tition for Revigw,. cr in tﬁ; Potition for Clomancy, referred te above
toc support the gonural ntatnn;ntu about the possible miscarriege of
lustieo bosausc the witnessos worsi not prosent in Ccurt. Tho Court
Jvund accused METZ guilty of Charge 1, No imeriean iiiﬂ!'ll is nll#
ed te bawe seem METZ shoot Goldstods ot hm by dn yseunsalon of any
teatiminy matorinl to this isduc. En-fhil ohargs nlong the mentonce
of METZ could be eustained., Concorning Charges 2 ond 3, thy impros-
sicn ercoted by thu Fotitiom for Reviow 4# thot thc cxtrajudloisl
avorn testizeny of forner aporiesn prisonera at tho work camp wes ti.
sxplugive procf of ocnditions at that pamp. detually, the prosecis
tion uscd the extrajudicinl sworn tosticony of 16 witnosses, only gl
cf whon mora formoar LAmarican prisconcrs nt tho work camp. Morcovor,
at leest four witnessos whe wore thoroughly Tomiliar with the comdi-
tions thot prevailed at thoe vork camp and on tho ovacustion march
wero prasont im Dourt, A

More spocifioally in cconcotion with Charge 2, tho vitnoss Ritter
man, o German guard, snw accused MEYZ beat imoricen priacmors on many
cocanlons’ (B 57; P-Ex 1Z, p. 1), A4nothor Gorban guard placced acoused

4592 promant whon n ginrd was hoeting on ieardesn prisomsr (B 70
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F-Ex 22, pe 9). With regard tc Charge 3, thore is a wealth of proof
d¢enesrning the conditlons that provailed at the work eamp and cn the
gvseuntlon march in additlen to the extrajudisisl sworn tostimeny of
the slx former Amorilcan prigcnors.

These Anorican witnesscs woro net readily available and wore
nt nan avtremoly distnnt peint. Thers 1a na indinutiﬂﬁ in tho rscord
of trial that the Court gave tho extrajudicinl sworn testimony I th
elx witnessea in questicn any more ercdence than it murited, ' The

fourt has shown a caroful considoration for thosoe eloments of the oou
L1

that rested upon tho extrajudicianl sworn tostimony. It epanct bo &ad
that an injustica resulted to the accused by thu admission of this
svidanee or boenuse nll the witnesses wore not preseat in Crurt; nor oot
it be snid, in ?inw gf nll tho n?idanﬁ% in the rocord of trinl, that
tha findings of the Oourt and the sontonccs inposed wers not based
upen solid eredituble ovidonoo estoblishing tho guilt of beth perpo-
trotora boyond a rauqcnnble daubti.

b Eljhﬁﬁ_ﬂi_&ﬂﬂ_ﬁggﬂiﬂﬂl in the course of ATEUMEnt TEZATrQing
cajoetlons reiged by tﬂh deforams tn.@%nuunutinn‘i Bxhibite 1 and 2,
wihe Ouurt statod that the necused ﬂhn;e;;q rightes under tho Emnntiﬁ@%’
tlen of the Unitad Statcs. The acpussd ﬁé#n vipghte under the regula
ticne geveraing theme trials" (R 39), The repars 5y the Court was
aloarly gblter digte ond wone probobly made for tha gbvicus purpeso cf
cnusing the dofonse to glve more regard tc the rules applienbld td
WAT erimes wrials and not [oT the purpose assigned by Lhe defensu.
although the defonse ecomslders the Baurt's gratultous romork probabl:-
the gravest orror is the record, he falle to ghoew that an oxaminaticn
of tha eotirs roccrd reveals thotoaony injustice rosulted to the no=-
5unP¢. Instond, tho dofonec atntes in the Potition for Roview, "the
defunge counscl does not kanow nor intimpte this, but porhapes - per-
hape - somo cf tho causes for thu numercus errors in this cose may bo
found in Lhe court's lack ©f knowludge concurndag the rlghts of the
seounged onemy aliene under the U.E. Conptitution." Lven if the
Bogurt's froe repmark weroe materdial te the guestion whether injustice

sosultad te the gedused, 1t ig not olear that thu Courtls romark is
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a8 orronscus ag the defonse gontendss The Bupromo Court 4n tho Yamo-
phita ocase, eupra, nFrupulnuuly Q%aida eny expross deolaraticn con-
coerning the rights of enemy plien war eriminsls undor the Constitu- °
ticno. .

5. Motipgpe: Tho defense moved tc strike these perticne of pros-
woutlun's Exhivila 1 ond 2 winich rolete o The Killing of on AmMeriost
priscner of war cther than the vicgtim involved in tho partieulare un
dar Oharge 1 on ﬁhu ground thant its only purpese epuld be to prove
baod charadter, which admispion was untinmoly becaouse tho accused had
intreduced ne evidence as tc his own goesd charaeter. The defen.o re
Liad upon the provisiions of paragraph o, Seoeticn 5-329, Title 5, "L
gal and ﬁhnul tdmindstration," of "Military Government Regulaticns,”
publiched by US Pereca, Buropean Thungurl 30 Wevemwber 1945 (It 36),
The Ccurt overruled the motion t6 strike on the ground thot the de-
fense should hnwve nede ite motion pedor to the time that tho exhibite
were recelved in evidence jR 35,‘¢U]. There ig.n¢ indication that
the Court gave the evidonse in {uaattmn any wolght in s for oe tha
sharsoter of the neouged is sonecorned (% 42). Thus,it 'does not ape-
Jeur thot an nrror woe committed in rnfqﬂ}lng toc atrike the uvidnnumj;‘a_-
ond, 4dm any ovemt, ths dcPonsu Bae net dencnncrated thad an oxamins- |
tlen of the shtdire rocord Tevonls that a; injugt. .3 resulted to the
~ooused, ,

wt the elese of the prosesution's ogse, the defensc meved for an
nequittal as te both of tho ascusud. &fter argument, the president
of the Court nnaweved that "the Court in seerot writton ballot has
voted t¢ not nllow the notion of the defonps" (R 94). The dafensa
gontends that tha Oeurt arrsd bosaves 1% d4d met Ln Fust vetn and
shat in any event o two-thirds vote of the mumbors presont efneurrin.
was necessery tc sustain the presidont's rulinmg. This was an intor
loeutory questicn, Inturlogutary gquesticns ore detormined by & maju
ity voto of the mumbors presunt at the timo the vote is token (Beetic
260, "Menual fer Trial of Winr Crlmos snd Related Casea", 15 July 1946,
Mcroovar, it ds suffleiunt caswoer that » war orimos tribusal may over
rula o metien fPor n Finddng =f act guilty pade &% the slooe of Lha
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anse for the prosccution, i4f 1t bolieves there is sufficlent ovidonce
to support tho charge and that tho accused should bo rogquired to an-
puur 1b4 {Bugtlon 3=327.2; Iizle 5, "Legal and rengl aum:nlatrntlnn",'
of "Nilitnry QGovurnment ﬂcgulntiaﬁs*, published by Headgquarters, US'
Foreceg, Burcpean Theater, 30 Nevember 1945, and Bpetion 501, pago 405
"Manual for Tydal of War Crimos and Related Cnaea®, 15 July 1946.)

« similar proetiss is fellewed in Crurte-Martials (Paragraph V1, d.,
"Manual for Courts-Martinl, U.5. Lrmy", 20 April 1943.) Thusg, 4t doo
wet appear that injustioo rosulted to the acocused.

[ 53515351_35115;1 It 1p bhe poodbdlon <f 4ha Jatunqu thot tho
deurt, by taking judieial notico of tho then general scarcity of food
in Germany, in effoot acquittod the acecused cf Charge 3, It is cbe-
vicus that, if the Court dild take suoh! judicial notico, no errer wos
comritted (Seetion 310, "Manual for Trisl of War Orimos and Relatod
Casos", 15 July 1946). The Gourt could appropriately take judieial
notice of all metters of comnen *nowlad;u in the torrltory whorein it
wan sittdng. Tt does wet applar that the Pilndinge of the Deourt are
“uncnelstent 40 1ts recegniticn of ﬁﬁb diffisultics that obtmined io
proouring food, The Amoriean priquﬁu::i'u cf war were entltled to tfhnf'f'
eame raticn ae Gurman treocps, 1.ﬂ.; thui};;unrﬂa snd other Gorman
troops in the aren., The defuvnae ignores-the ovidinge that the gunrds
in fact recodved mere than the prisomers.. Thero is no indication
that the Germen guards or Germon nivilinﬁl wore dying beesuso of maol-
autriticen. Yat tho Brort wanld havs 'hnr_l.ﬂ warrantsad In srnelvding .
from evideneo that melnetriticn was o contributing faeter te tho déc”
c¢f many of the lmorlean prigonecrs,. If food, htwever difficult to ob
tain, wes sufficiont to keop Cermmnns alive, the Ceurd had amplo
Zrounde for finding that enough focd eximtod to koop Amorienn priscn
ere slive had it been glven Yo them and guch findinge are not impon
glatont with its recogniticn of thu-then existing conditicne ip Gor-
many. «adlde from the dheervelticns mande nbova, 4t shenld ke notad
thot Charge 3 is nct rostrdeled to fadlurs tc provide ndagquate foeod,

hut dneludes fadlurc tec providu adoguate drinking water, modice’ ooro

"slothing, housing nad sanitary fasilitics s well.
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7« Copdust_of Irigl: The dofense objocted to the introduweotion
of progscuticn Exhibit 1 on geveral grounds (R 13, 14). It was eleny
1y ndmisaible (In re Yameshita, 66 Supreme Court Roperter 340; and
Section 270, "Menual for Trdal of War Crimes nnd Helatod Oosea', 15
July 1946)¢ Thereafter, as tﬁu exhibit was rond, thoe dufensc repont-
edly inturpesed additicerl cbicoticns te epscifie porticns of tha
cxhlblt, &t first the Ccurt condonsd the irregular prosodure ef ats
tacking the exhibit slready 4n evidonce (R 17, 20), The samu proced-
ure wae follewed ooncorning prosecution Exhibit 2 until the Court
curtaliled who conetent interrupticns snd ruled that the defense with-
“nld fﬁrthar cbJections until the exhibit wae road in ite entirety
(h 27, 35). This proceduro was adherod to orncerning subsoquent ox-
hibite, onabling thy dofonee counacl t% cbjeoct to the ndmisslcn of
the exhibits and alac te moke additicnnl objuotinrne aftor ecanch exhib-
it bad been rond (R 51). &lthough tho legally trained mombor ef the
Qeurt reominded tho defenae thit normal trial procedure rogquired that
nll chbjuctione ba aﬁﬂmnn 1; the Fivet instanco, the fourt sontinued
“a pernit the dofonse wide latitude in veleing cBlooticns to exhibite
slvosdy adnitsed in evidenco (R 40). -Hr::nj; ebjeetlone wore voloed mf
curning ths statomonts «f aceused METZ uﬁé'MERE, progoecutdion Exhibite
l; 2 and 3. Thesc cbjecticns ucnénrnud fer tho nost prrt nllogod in-
sneeurneles na to frnete nnd wore preperly overrulsd,

The record of trial abundaently refloets that the Court affirded
the defuoiies wide lubliude in roising cbjentiche, whish latitude waam
fully utilisod. The Court's pationt nad diligomt effort teo previde
the neeused with g full and fadr cppertunity tc make o defomsc ohare
etorizos the entire reccrd. The contontisn by the defense that the
fourt committed "oocrmoua" legal orrers by permitting vardous progu-
eutlin exhibitas te¢ ge unchallunged nnd uncorreetod is act supportod
by the record.

The defenae soughbt tu apprly mublogulcus, toechnignl, loawyer-liko
muthode in raising cbjecticns te the reoord in the caso. Tt 48 woll
regognized that in yrr erdmes triale Wilitary Gevornmont Courts arc

et bound by the striet and highly teshnical rules of cur demestie
gnurta. ¥ _-:"'_'...u"l.'-"JD_'-l' CAMERLLED A

3l e ol 1A T

. [

i




VI Eﬂﬂﬁm;ﬂﬁﬁ ¥

l. 4n examination of the entire record of trial fails te
disclces any error or omiesicn which resulted in Injustiee te the
apoused. Adeocrdingly, it is reccmmended that tha Ffindinga wnd tha

sontences cf the OQourt be approved sand ordered oxsouted.
2« Legal Forme Neése 13 and 16 to neccmplish this result are

attached herato, shculd it mest with appreval,

THONLE Q. MiIRMON
Mejor Cav
Popt Trianl Branch

Having examined the recerd of trial, I conaur, this ___ . d;§y
) -

af 19477, ¢ \

. E. STRLIGHT B
ideutnnent Colenal, JAOD . 1p
Beputy Judgae idvoeohy it ¥
fer Wor Crimes
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