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w

l. M:’

hooused, u German male clvilian was tried on 90 Apeil 1304
8t Ludwigsburg, CGermany, before an Tntermediate Lilltary Government

CUowrt arpolnted by Faragrarh 2, Srecial Crder #100, Headruarters
Third U.S, Arwmy, AFO 403, dated 20 April 1946,

2. CHARGES, BLEAS, FINDING iRD SINTENCE:

Charpe and Fertieular Flea Finding
Charge: Violation of the Laws'of War L[S G
Fartienlar: apr NG G
In that accused, Ridolf Hafer- -\:!

burg, German nstional, did at or near
Billroda, GEIMANY, on or about 7 Optobep
194 wrongfully comnlt an assaylt upon
an unknown membey of the U.S. Army, who
was then an unarmed, surrendered priso-
ner of war in the custody of the then
German Redch, by hitting him and by kick-
img him,

Suntenpe:

The Court in closed session, at least tvo-thipds of
the members |resent at the time the vote was ta'ten congurring therein
santenced the acoused to be imprizoned for the torm of ons vear,
commencing 1B May 1945, at such rlece as mey be desdprated by comretent
mildtary aublorily .,

3, JURIS ONAL 1

Ligerent nation may be tried and punished befors the diuly constituted
tribunale of ancther belligersnt natién for violations of international
laws geverning lend warfare. VHén a givilian wrongfully commits an
BESAULL upon & jerson who has fallen into his hands as frisoner aof
wer 1t is an offence falllng within this rule. (Far. I4LE FY 27-13),

8) It is settled law that olvilian nationals of one bel-



b) The Intermsdiate Military Government Court vhich heard
this case was duly and lemlly srpolnted by the cammanding General
of the Third US Army by Faraprarh 2, Sracial Ordars 100, Heodeuwaptars
Third US Army AFO 403, dated 20 April 1946, The charge and particular ;
hereln were properly rreferred for trial. Accused stated in ofpen
Court that & copy of the tharpe sheet had been served uren him prior
to trial (R 3), Accused wWas rroferly rerressnted by mounsel and
announced ready for trisl (R 2). The jurisdietional numher of thrss
membars of the Court yranel was fresent throushout the trinl, Thie .
Court was vestad with full rowsr and authorlty ko tre the sestesd Pap
the offense alleged. The sentence was legally withing the fowvep of
the court to impose {Art. 111 30 2).

Ly ZVIDANCE:

a) For the ! msscution: On 7 October 194k tvo Amirican f1iers
rarachuted to sarth in the vielnity of the villare of Billvoda, fen-
many, (Fros. Ix, 1), Both of the fliers were vounded, ane vary
seriously (F. Ex. 3). Tre accused Haferburg grabbed & rifls snd ran
to tha seriously infured flisr and kleked him with his Yoot (F. Tx. 2
% 3). Disrlaced rersons of Billrods adrinistered first ald to tha
serioualy wounded flier until the flier was turned over Lo Cerman
Kilitary authorities (F. Ex. 2 & 3}, -

B} For the Accussd: On 7 Uctober 1544 &n sir-raid took
place over the village of Billroda, Qermany. The &ccused vho was the
leader of the Home Guard on hearing the ery "Farachutisie, jerachutists,"
Flered up his rifle 2nd ran in the dirsction that he obasrved liers
rarachuting to the ground. He saw two fllers in the air, one of whom
landed behind & hill and the othem landed in & fotabo field. Aooused
Frocesded to the flder who had fallen 4n the rotate fleld. As he
reachod tlile fller e Frenchmen alSo arrived rrom the orpesite directlon.
The sccused heard the Frenchman say fon't shoot comrade. The fliep
18 an American." The gccused sesrched the flisr for weapons, Ac-
cused trisd to remove the rarachute harnsss from the flier but was
unable to do so, Bandages wers found on the flier which were usad by
the Frenchran to bandags the flier who was “blevding from the forchead,
dgcused then sent somsone to harness his horse but bofere they eould
robturn the fller was placed on a 1ipter and csrrded into the villagea,
accused denles kicking or in any way melesting the flier (R 11-15),

5, DISCUSSICN: '

&) The evidence adducud by the rrosecution establishes that
on 7 October 1944 nesr the village of Billroda, Dermany, the acoused,
a Cerman clvildan cowdlbed an assault upon an unknown Aweriean flcr
who was an unarmed, surrendered [risoner of var, vho was bsing taken
into custody as a prisonsr of war of the then Germen Reieh, by kiek-
ing him (F, Bx. 1, 2& 3). The identity of the vietim as belnp an
American fller vas established (F. Ex. 1, 2, 3 and R 12).
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b) There is a slight variance betwean the evidence and Lhe
shargs snd particular as contalusd In the Gharge Shest. The jarti-
cular states that the vietim wae an unarsed surrendered prisoner of
war in the custody of the then Gsrman Reich., The evidence phows that
the victim hed rarachuted to Lhs ground in snemy lLerritory and was
seriously wounded and that t he assault was administered by the acocused
who was in the [rocess of texing the Flier inte custody as & rrisoner
of wer, The allegations in the charge and rartioular in Var Crims
Orama nasd not Bs stated vddh the zeme Frevisliun 25 is8 nEccEEATY 1n
the case of eomien law indlotoents. So long #s tha varlerce does pot
cxoeed that atzndar:d which san be reasonable 8rf lied under the eiroums=
Btances it cennot be said that the variance is one whilch rrejudices
the rights of the eccused (In ro: Yamssnits, US duprems Court, Case
#61, Misa, and 672),
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) Frosecution's entire cass 1a presented in three sworn
atetenents which were included in the file of this case when the ecase
was forwarded to this section from the office of the Theater Judge
Advagate, Wer Crimes Sraneh for trial. Thers ere three atetewsnts
two of which were made by Tollsh displaced persons vho were not
avellable as witnesses at the time'of trial becsuse they had returncd
to Foland and the third 4s by a German clvilisn vho resides in the
Ruseian Zone of Oceuretion and was rot evaileble as & vitnses at the
tlmy of trial. TInammuch as these stetements were teken by an offdour
81 the U5 Army who was duly authorized to ta'ce oaths and acknowlude-
ments they would be 2dmlasible on the provisions of the letter of the
Deputy Thester Judge Advocats, dated & Octobsr 1945. Undir the Fro-
visions of Rule 12 of the Rules of procedure applierble in Military
Ciovernment Courts, the Court hurein has tha suthority to sdmit such
statemunts into evidencs ss long me the Court felt thet suoh etate-
ments hed valus as rroof. In visw of the feot that a1l of the facts
BB 86T OUL 1in #uoh Btatements ars so stropply corrcborated by the

testimony of the sccusod 48 a vitness it cannot be s2id that the fourt
sbused 1ts dscretion by adodttine sugh statemnsmte inte evidines in
this cose.

d) This cese resclves itself igto & ruestion of feet., The
Gourt could have acewjted either the evidencs sz it vas presanted by
the prosecubios wr'lie agcused, The Court in nekinF ite findinps
herein accerted the statements as prepented by the [roseoution,
Inasmuch 85 there wes evidence presented by the rrosecution frau
whiech the Court as reasenable men could drow the conclusions that
Were necussary, in order to establish the gullt of the accused for
the offense charged, it cen't be soid that the court sbused its dis-
oretlan in making its findings herein,

8) The santence imposcd by the Court was within the suthordity
of the Court to imposs. Th: sssanlt committed by the accused herein
wes clearly a war erine (Far. 73, FW 297-10) which could have besn
punished by imprisornment for a term of ten years (art. 111 MGO 2).
The assault which the sccused wes found guilky is the eculvalent of
an assault vith intent to do grest bodily harm (Far. 149n MM 192¢)
and 1L we gonelder the Table of basimun pundslunenlo 8y s®t Qut in Lhe
Lanual for Courts-kartlal as a gulde the sehtence of one year im-
frisonment is adecuste to punlsh the acoused for the offense of whlch
he hae been foumd gullty.. | -

) 4 careful exarlnation of the record of trlsl Rersin dis-
closed no srrors or irregularities in the froceedings of the Oourt
vindeh prefuddesd the righte of the acoused lepeln.

6. DATA AS TO ACCUSTN:

Accused is 57 years old; he le a Oerman slvilisn: he is niar-
ried and has four ohildren and his last residence vas in the villapu
¢f Billroda, termany (R 2 & 11). Accused's oscuration is thet of
farmar (B 11). Na Farky afflliatdisns are Bhevn io Lhe record oy
allled pepers. Aecused was a meuber of the Landmacht (Hone Cusrd)
" 1% + He has been in gonfinemsnt eontinuously singe 1€ iay 1945

Ri2l}s

T+ IETITION FOR A-VIEW:

No petition for review war filed on behalf of ecousad,

E. CLEMENCY:

No petitlon for clemency wes filed on behslf of socused.
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5. ACOOMMENDATION

It 1a recoumended thet the findginge snd seatencs of the Court
be approved end upbeld #ud the sentence guly exscutec. The Froper
order for carrying out this reecomendection has beon &) fended for the
signcture of the reviewing euthordty.

/8, ¥, €. Setralkopn

f M, 8. STTTREORN
T =, Clvwll4an
Chief, Trial Ssetion

I eonour.

/8/ Cherles 9. Cheaver

Jt/ CHARLES E. CHIV R
Golonel, JAGD
Staff Judge Advoeste
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