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1. 1IRIiL: The accused were tried at Dachau, Germany, between 27 June 1946
and 1 July 1946, before a General Military Government Court appa;mt.aﬂ by Special
@rders No. 147, paragraph 15, Headquarters, Third United States Army, AP® 403g

dated 14 June 1946, :
24 mm: The offenses involved werej | Plegs Elndings
FIRST CHARGE: Viplation of the Laws of lar, NG, NG,

Particulars: In that Julius BODENSTEIN, .a German
national, ¢id, at or nesr Sehveina, Germany, un ur'
about 20 July 1944, wrongfully commit an asscult
upon an unknown membér of the United States Army, ..
| who was then an unarmed, surrendered prisoner of
war in the custody of the then Cerman Reiech, by y
hitting him on the fage, the head and the body - ' :
with a rubber sticks = y wa, tia,

BECOND CHARGE: Violation of the Lawe of lar. . : NG 3
i

Particularst In that Julius BODENSTEIN, and Edmund

KUERSCHNER, German eivilians, ¢id, at or near Schweina, -

Germany, on or about 21 July 1944, willfully, deliborutely

and wrongfully encourage, aid, sbet and participate in the ¥

killing of an unlmown member of the United States Army,

who was then en unarmed, surrendered prisoner of ymr in

the custody of the then German Redch. NG, e
¥ 3. SENLENGET The court, by &t least a twu=thilrds veobe of the pewburs
present st the ¥ime the vote wme taken conecurring, sentenced accused BODENGTEL.

to life imprisonmént commencing ferthwith at such plage as may be designated o
. competent military autherity and Ecmund KUBRSOHNER Lo be lmprisoned for a lesw
of 20 years commencing the 25th of Juns 1945 at such place as HAy

Wﬁmﬂfﬂnt military suthority. The record of trial has been formarded to the
 Commanding Uencrel, Unlted Stotes Forces, Burepean Thealer, fur fisul actlen

(Paragraph 84, Letter, Hosdguarters, United States Forces, Europsan Theater,




file AG 000.5 JAG=AGO,.subjeet, "Trial of ler Crimes Cases", dated 14 October
1946) « -
4+ DATA A8 TO ACCUSED:

g« JAccused BODENSTEIN is & Cerman ne.t.iuaal 47 years of ape, is marricd
and is a eivilian (R 3)s He has been & member of the motorized S6 eince 1934,
and a member of the Naszl Party sincc 1937. 4t the ti:na of the nﬂﬁlm of whicl
he vas found guilty he was a police offieinl in Gehweina and has been active in
the police since 1923, He wae & soldier in the first Lorld iar from 1916 to
1921, and was in the hospital from the ond of tho war witil 1921 beeause of a
leg injury (& 75, 76). '

by Accused KUERSCHNER is o German matiunal, 58 years of age, is
narried.and has four children, 'He was taken prisoncr. on the 4th of May 1945
while serving in the Gormany Army and was discharged from the Army on the 24tk

of June 1945 (R 3, 4). He has been a member of the Nezi Party since Jenuary
1942, served in the first world '.'r'D.I‘H from 1914 to 1917 ond was & non-commdssione:

officer in tho Infantry at'the time of discharge. At the time of the offense
of which he was fuun&"‘gnilty h;:: was & home gunrd'lﬁﬁdar'anr:‘. had held that
position since 1943 (R 141, 142).

5, RECOMMENDLTICN: Thet the sentence of the Military Government Court ae 1
each accused be approved by the Theater Judge Advocate under the prowisions of
paragraph 84 of the letter referred to in paragraph j, supra.

6, EVIDENCE:

8s For the Prosecution: The case for the prnﬂunut-inﬁ is based on
affidavits and the testimony of one witness. T tp Uk}

According to the etatements of the two acuumad,'{g;ee ;ma:iJﬂgiﬂﬁﬁr: $Wwfaad
from planes during an air raid over Schweina, Germany, on 20 or 21 July 1944
tne of the flyors was killed in landing, and the other twe were captured and
after interrogation locked in cells in the local jail. One of the tws survivics
flyers wes killed by a guard who reported that the flyer was shot ﬁ:ﬂu-&ﬁaﬁp’f"-

ing to escapes At about 2300 hours on the 20th or 21st of July the acoused
| o0

.nﬁazﬂafzxu and KUERSCHNER and the surviving American flyer transported. the

bodics of the two dond flyers to the cenetery in e cart.) in undertaker, idam
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PFEIFFER, wae prosent at the cemetery. Accused BODENSTEIN inaleated wwl une
flyer that he wes tc remove or assist in the removal of the bodies from the cart
into & wooden houso. The flyer hit BODENSTEIN vho foll to the grounds The
flyer then fled into the wooden house. BUI.‘JE;EEE-T‘::}?J pursued him, gun in hand,

shot and Jddled him. KUERSCHNER followod BODENSTEIN into the bouee ard at the
opdor of BODERSTEIN fired one bullet into the bedy of tho dead flyer. The
bodies of the cther desd flyers werc carried into the house and the two accused
left the cemetery. The following day & report of the shooting vms made to highe
headquarters, and later the bodies of the three flyurs were buried in the loeal
cometery (P=Ex 7 and 8).

There are discropancies in the statoments concerning the method of capture
of the airmen. .Accused Wm stated that acting under orders from BOLEN-
STEIN to search for erashed ﬂ;mra, hig plat.unn_n-f ai-x't.ﬂ-:an mepn found twe Ilyerc
slive and ono desd (B-Ex 7), A4nother affisnt, Marie GAEKING, stated that a
flyer was brought to the 'gm_.t_g:ﬂaff;ﬂas by-n. goldier (P-Ex 4k)s Accused
BODENSTEIN declared that ketarrested on American flyer whe landed in Sehweina
on 20 July 1944 end Tckec him wp vith another pilet in the local juil (P=Ex 8).
The stetement of accuged BODENSTEIN is corroborated by the sworn stotement of
anton BEDNAREK, n Pnla, vho relatod that while he wos uprid.ng in a tield around
noon on 20 July 1944 he saw two flyers come down, fron a distance a;_;‘ 300 meters
snw nocused HODENSTEIN kick the body of ene flyer whe was killed In landing, ani

\ thon go to the other flyer as he came down end beat the flyer with o rubber '

stick before the parachute was removed (P=Ex 5).

There is a conflict in the statements of the tw:: nocusod concerning the
transportation of the bodies. KUERSCHNER stated that the undortakss, Addam
PFEIFFER, was present at the cenetery, while BODENSTEIN stetad that FFEIFFLE
aided in transporting the budies to the cemetery (P=Ex 7 and 8).

The affidavits of the two sccused differ in telling the story of whe event
in comnection with the slleged attempted escape of the flyer, The statement of
BODENSTEIN relates thet nfﬂmt fired one shot at the flysr ae the ﬂm r
the steps of a wooden house nfter the flyer had falled to halt when EO prele:
that the flyer kept on running into the house after the qhﬂtup#




the floor when BODENSTEIN and KUERSCHNER entered the bullding together) tnot
BODENSTEIN fired only one shot; that he does not Jmow whether KUERSCHNER fired
any shots ond does not remember ordering KUERSCHNER to fire o bullet into the
body (P=Ex 8). 3

4n entively different story is related by mm. According to his
statement, BODENSTEIN, after having been knucked down }hy- the flyer got up,
drew a pistol end ren behind the flyer as he fled into the house. Three shots
were heard at a digtance of 20 meters and the flyer was dead with two bullet
holes in his head vhen KUBRSCHNER arrived in the house, Affiont stated that
BODENSTEIN, who wae not sure that his gun was working properly, ordered
KUERSCHNER to fire & shot at the flyer; that KUERSCHNER under protest fired
one shot from his gun into the flyer's hend, and that in answer to KUERSGHNER':
protest BODENSTEIN had gaid that the man was a.J:ren&p: dead and that it did not
make any difference (P<Ex 7). .

The statement of Otto }'Wamwnduﬂu a different story cuncerning the
evente immediately prior to the allmuung' of the flyer. He states that ho asked
BODENSTEIN if this wie true that o parachutist had been shot end thot BODENSTET
anawerad that the f];ar had resisted; that in answer to his question as to what
happened BODENSTEIN said “he jumped at my throath (P-Ex 64).

The story of the incident as told by BODENSTEIN is corroborated gemarally
by tho testimony of Fricdrich SALZMANN, police official superiow to BODENSTETY
who testified concerning a report made by BODENSIEIN at the time of tho
incident (R 22, 23, 24).

The affidavit of Captain Keene Saxon, CMP, was introduced %o show that
duregss wee not used in obtaining statements of the two ecoised, Frosecutdo
Exhibits 7 end 8, end that of Friedrich SALZMANN, Defense Exnildt 1'- (P=Ex &

bs For the Defense: Friedrich SALZNANN, a polico official, superio:
to accused BUDEH_EEH,_nnd the only witness for the proescution, testified as

the Tirst witness for the defense as follows:
A gendarme such as BODENSTEIN wos equipped with a carbing ond o pistel, wol

the gendarmes hed not becn equipped with rubbor elubs since the ond of 1933,
when the clubs were colloctod and turned in (R 42). 4 rural policepman who



earried or used 4 rubber stick would have beon punished and BODENSTEIN was not
the type tec viclate regulations (R 44). BODENSTEIN was a quiet, efficient,
and considernte ::l.fﬁu.ia.l (R 42, 43)s iccused KUERSCHHER wes rural police
leader suboTdinate to BUUENSIEIN (R 46), and such leaders were selected for
the job only if they hed the confidence of the @ocal pup&ulatinn and the rural
police (R 47). The people in SALZMANN's district were epsily ineited because
of The Iact that they were forced to remain in pellurs dey and night becausc of
airplancs passing. an order came down that the police were to protect enamy:
flyers (R 48). In the area in whlﬂﬁ witness lived there were a large number
of people who hadé Deen bombed Ut of other reglons and those people were ecasily
arcueed, meking it #ané,nanrr for the police to paintain a firm attitude when
enemy flyere came into their hands (R 49). In accordance with custon three
investigatlons were made of the shooting of the Armeriecan flyer, ond BODENSTE.!
was declared frec of any suspicion of inﬂorrac‘i; use of arme (R 50-51).

Defense Counsel dntroduced E.xhibift D=1ly~e statenent signed by SALZMANN,
Tor the purpese of deternining t.ne authantiait.':r,r of statements in Prosscution's
Exhihita 7 and 8 {R"i}}._ It vme ‘suggestod by Counsel that the wilrass and the

two accused were interrogated at about the same time ﬂn# the procodure was not 'i

correct (i 55). u‘hiﬁasq testified that his statement did not eorrectly refleoy
his pre~trial testimény (R 57, 58, 64).
The sccused Julius BODENSTEIN clected to testify in hig cwd bekalf in sub

. |

stance as follows: Toward 1300 hours in the afterncon of 20 July, follnﬁng.q
air combat over Schweira (R 76), BODENSTEIN went to the epot in a fisld wher
tha body of the crashed flyer hud been found by a farmer (R 77, i), R Baw
no stick but carriet a pistol in a holeter (R 79, 107)y \f%er Zoddag st
dead flyer and ordering seversl home guard men at hand “c septant Ahe w

against o large crowd that had gothered, BODENSTEIN rotorsed 4o the ﬂiﬂql
(R 80), A commmity laborer was sent to bring the corpse to tan &wm hal
The laborer reported that he had a difficult time on the wey seeing f

‘the corpee was not damngeds BODENSTEIN ordered the door let



eiviliane (R 81) and a sceond flyer was brought in by KUBRSCHNER who reported  »
that the prisoncr had been handed over to him by some civilians (R 83). KUERSCHY
roported thet he had passod fairly large erowds on his wmy to the town hull with
the prisonerand that there wns insulting telk (R 86), BODENSTEIN reportcd to tk
Landret ot Meiningen and réquested -that He immediately be notificd when the two
 flyers would be eslled for. In talding the priscmers ‘t:n arrost colls, BODENSTEIN
chose o route which would subjoct the prisoncrs to the least poaaibl[c danger fror
the erowd of approximetely 300 people outside the building, and posted guarde so
to avold any attacks (R 87=90), That samo evening, aftor 1900 hours, Sergeant ¢
the Guard MUELLER reported to BODEWSTEIN thot oms of tho Flyers had been shot whi
trying to escape and that the corpse had been rcturmed to the ecll (R 93, 95). 1
rocord gives in detail the chain of ovonts on the 20th leading up to the report o
the death of one flyer after 1900 hours; thon the statements 1s modo without
explanation of the apparcnt discrepancy, that t.i-iﬁ:r-:- are now two dead and one 14t
flyers dnd it is now the 21st of .:rgly‘[_n .39-'-%}. at about 2100 hours on 21 July
it wes arrengod that BODENSTEIN, KUERSCENER, cnd tho living amcrican flyer would
traneport the two ded bodice to the cometory ct aBdut 2300 hours, 5o a8 to avois
the population's doing any harm to the prisoncrs. . HNo D‘hﬁqz‘ poople wers available
and the home guard mu werc busy at their posts {ﬁ 97)«» MUELLER was ot onc of 4
rond blocks (R 130), BODENSIEIN could not pull, and the-way leading to the
conctory was very stcop (R 98). Thore was o law in Schweina thot dead poople hud
to bu teken to tho burial house and were not permitted to remain iu humes OVELET |
AR 97), und an ordinence that all foroigners were to be transporied and buricd
after dark (R 107). BODENSTEIN peid little attontion to the body of the first
flyor during tho night of the 20th because he had reecaived s oofi-“al call “=
intorcept a llmousine, arrcst thu occupants, and scoure tie ~usomondls, which |
it necessary for him to establish road blocks (R 93, 127;
- At the entrence to the ecmetery the custodian (PFEIFVER), who had beon
vantifiod by BODENSTEIN to be there, joined the transport and went nieng to the
birial hull. Uhon the' perty stopped BODENSTEIN indicated by o meticn of tho
hand to tho flyer that he should holp carry the. corpses dnto thu burdal hall,
‘the door of which was open (R 99), The flyer hit BODENSTEIN on the 16£%t check
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and HBUBENSTEIN TeLL OVer A0 Tongug ang OVor: LNE CATT. DULLNSLLLN EUL Udy,
yolled "Holt" and in the meantime having put o bullet in the magazine fired ot
tho flyer whe wes on the first or sccond stop leading to the burial room, &
digtance of approximately 4 meters (R 100), aI}ur the firsh shwt was fired lle
flyer continued to run into the hall, which was made of stone, and BODENSTEIN
followed him (R 101). 4e o result of the blow EﬂDEﬁEéEIﬁ-hud soveral teeth
loose, his cheok was swollen, and he consulted o dentlst tu determine whether
or not his jaw was broken (i 102), KUERSCHNER and PFEIFFER were standing at th
back end of the eart when the flyer hit BODENSTEIN (R 121). BODENGTEIN doece n
know what PERIEFGG-ond KUBHSCHNER were coing during the short perled he wos
semi-cunseious (R 131), On redirect exanination BODENSTEIN testified:
KUERSCHNER told BODENSTEIN that after striking EﬁﬁEﬁ?TEIH the flyor ran almost
0 the fence, and then back, 7The fence was about 16 meters frvm the cart (n Loy
and 3 meters high (4 138). The windows and thé door of the burial hall were
open, end when BODENSTEIN saw the flyer coming back it came to his mind that 3¢
would be possible for the.flyer t;'aaﬁuﬁa from the windows snd cuptlnue his
an;upe from there, Mel} wos the renson for his shooting (R 132, 133). Uhen
questioned by the Court; witness said that a wrought iren gate to tuc cemetery
wae 1ﬁ£1~apan;*nnu-£ﬁﬂwurea "Yoah wn&n_as#aﬂ whether the Tlyey cpiid have gunc
out of the gate if We had gono in that direction. BCDENSTEIN 19w agreed to v
long statement by Défense Attorney to the effect that after tac [ yor ron to
the feonce, and could not jump, he had to eome back because of Lo location of
the fence, the eart, and the burial hall ag shown in Defense Fah'ldt 4 (R 13%
139).

Uhe atoatements of the witness coneerning tite events i1 hs adul bol.
oonflieoting. On direct exomination the record reads as io .owas:

4t "Ags I entered the burdal hall the flyer jumped 4 . bl prubbed

me by my throet with his right hand and I fired “wu zocte o him
without aiming." -

Q: "Can you clearly remembor those cceurrencesi!

41 "YBecpuse of the bYow that I received in front of tuwe sars; I was
80 eonfused thot I amy, I was unable to remember detallie.!
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Q¢ "Since 1T was DeTween Ll GG 1 U'CLUUK Ul LAguLy LW Luuov uuya
been dark inside the hall; did you clearly sec the flyer
approaching towards you or did you only find 1t out when he
had hie hande on your throatit

At "Only after I had shot I noticed thot I had been strongly
presged ot The throgt." 3

Q: "5o that you saw somcthing shadowy cc:mi;g toward you and ‘fire:d?"

Ar "es." (R 101). 4
On redireoct examinetion after a long explensliun frow Defense Counscl concornir
what happensd in the burisl ball, the witncse saié, "The American moved bagkwn
and 1 shot at him twlce." (R 137). 4fter two shots werc fired the priscmer
collapset to the left side in front uf mooused BODERSTEIN (it 101). HUGRGCHNER
came running into the burial hall; KUERSCHNER and BODENSTEIN examined the flyer
ond determined thot two shots had penatrated behind _th:a right car and that the
flyer was dead (H 1U2). ¢ .

BODENSTEIN then told KUEASCHNER to fire one shot at the dead flyer, using
KUERGCHNER's pistol and BODENSTEIN's ammunition, bocause after BODENSIEIN's
first shot the riyer yas sgill unge to continde rdunlug und BODENSTEIN wanted
.t.u‘ examine his apmufdtion (X 103). KUERSCHNER shot one bullet Iato the head
. of the demd flyer. The bullct emerged in front, The: tao shots which BODENSTE,
had fired rrom 4 short distance hac not e;nergeq.' rmrfm, KUERSCHNER and
BODENSTEIN carricd the other two boddes into the burial hall (i 104)s The nav
day o detail from the Air Force arrived for the prisoners and the ufficer in
charge determined’ that BODENSTEIN ned made correct use of his mespen (R 105).
Three competent nuthoritics detormined thut BODENSTEIN had made sorrect use o
his woopon (R 106). The signature on Prosecution's Exhibit Mo, 8 was ackniw-
ledged to be thot of Witness BODENSTEIN, BODERSTEIN te-ldfled that the docus
wee not read to him, but that ho signed it because he Triste . “ie interrogati
officer to put down everything he had stoted, BODENSTELN wus 0 wat shown &
Germon interpretation of Froscoutlon's Exhibil He, 8 (0 108). Sl statements
of Prosccution's Exhibit No. 8 which are in confliet with BODRESIEIN's toatin.
, 18 con-
seienticus ond relisble (R 108, 109), BODENSTEIN was pul uwuder pressus to

wers not made by hime KUERSCHNER has & good reputation in Sohw

make a statement (R 122, 123, 124, 125),
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Aceused Edmund KUERSCHNER clected to testify in his own behalf ae follows:

He wng in ﬂl;;rga of the m‘_“guurd in Gchweina, ond had 32 home guard men under
his comman (R 142), BODEKSTEIN was his immedinte superior. On 20 July 1944,

a flyer who had landed with o perachute was turngd over to KUERGCHNER by
eivilions, nt obout 5 Jdlometers from Schweing ﬂ1 .q-'mﬂda"d- area. KUERSCHNER
wag armed with a pigtol end an Italisn Gendarmerie rii&ﬁ with o bayonet (R 143,
145, 146, 147). On the wmy to the Community House with the flyor, it wms
necessery for him to protect the flyer from three separcte crowds of people

(R 148=153), If KUERSCHNER had Gesired to ki1l the flyer he could have dome

80 in the wooded ares (R 154). KUERECHNEN did nut see BODENSTEIN carry & rubbe:
stiek (i 156), 4 big seurching party wes formed on the morning of the 21lst of
July for the purpose of intercepting a esbriclet with o number of high police
offieiols which search lasted geveral days (R 157, 158). At about 2100 hours
on 21 July 1944, KUERSCHNEL wes told by EDDEH&EEIH that during BODENSTLIN's
absence vne of the flyers had been ;hu‘l:. by Strgeant of the Guard MUELLER, while
trying to escape; ind that rthe ,tq.rr:-"narp‘ma "gr:gll to ﬁa transported to the ccmete
during the nights BOENSIEIN fo1d KUERSCHNER that ‘there wns an order that all
foreigners were to be transported by night, but KUBRSCHVER ¢id not dmow the |
origin of the corder @ 159)¢ The main reason for transpurting these people to

the eematery by night was to withdraw them from publde interforence, BODENSTE:
ordered HUELSCHNER to roturn at 2300 hauralﬂnd told the priscner to hﬂl}lb with &
transport (R 160). The bocy of the flyor killed in the erash landing wes in o

cort in the eourt yord, covered with o sheet, KUELSCHNER was tolé that on the
previous day BODENSTEIN had ordered the duors locked to the eourt yard and hod
ordered o orowd to leave (R 161), Two or three home gucrd men from the offion
gt the flyer and the corpse from the cells (R 161, 162, 163) and placed the
socond corpse on the cart with the first corpses BODENSTEIN, <! ﬂqurmﬁ
KUBISCHVER departed on the way to the cemetery (R 164). It wia 13 possib

for two men to troneport the corpses on & hond cart to the cend %y Seonuse of
mvagp:ﬂa?a (& 165, 166), The home guard men were not ordered o. reg
#8818t becsuss they hnd other duties to porform (R 160, 190},
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FRRLLIPRML, UNE CETELETY CUBTUOlAN, WO walTing ot the gote of the eerctory
ond helped to push the cart into the cematery (R 168). It was possible to see
thot the windows were open .’m the bur.’;.nl hall, which is & stono building (R 169
RUBT S0 HN DL nnd'mwgg&:.m suppused TO 111t -r,n-e-_ mrpbaa from tho cart.
PFRIFFLR sold, “Let!s plek them up." BODENSTEIN motdoncd to the American thot
ule help plck up the dead bodies (i 170). FJJEESGE’E.:(. did not see the
Lflyer it ncmm but he hearc o thud, leuked up, and saw that BODENSTEIN

had fallen. The flyer wae running omay in the dircetion of the fence, and
immediately before getting to the fence he tuwmed and ron boek.bagause he pouls
nub Jump 1t. XUSRSCHNER wos o 1ittle cunfused. He looked at EODENSTEIN, and
the flyer, ond jumped o little tc the side to moke escape that way impossible
(R 172). The fence around the cemetery is made of meshed wire with o barbed
wire tups Theru Is an lrun post every 3 neters anc m:reav pusts are pent at a
30° ungle tumrll the ceretery and a barbed wire i:ttns fron post to poat (i 167)
There ure three op fuu:"‘ gtronds of borbed wire. It ie nut poesible to sse the
Leshud wire ol gll bocause the n_a_l_ug; surrounds the poste un both sidos (i 168).
mm:xéamm docs not lmaw whether PFEIFFEH roved. .hile the flyer was running
BODENSIEIN yolled "Haltl¥, ond the flyer did not stop; EODENSTEIN fired, The
flyvs sunbinued Jjurplogs BODENSTGIN went u.t:t.er nir into the burisl hall and
shouted sorething which ray have been "Get backl", and irpediately thereafter
twe shute were heard (it 172).

On redirect exnrination it wes brought out thut it wes ot the rost twe or
three seconds fronm the tire KUERSCHNER saw BODENSTEIN fall én the cart befure
the flyer went toward the fenee and esme bock. Then the flyer diesuppenred in
the deorway. BODENSTRIN fired the Iirst shot ot the noment the flyer entered

the door, It was then as long as two scconds before BOTENSTEIN took after hin

in the ruvom before KUERSCHNER heard two shots (R 196). 4he G CUEHSCHNED
heard the shots he jumped into the burdal hall and PPEIFFER fo.ioecd Binm (R 1
when KUEHSCHNER and PFEIFFER entered the burial hall the flyer was lyiae on 1
grouad with twe bulleb wounds on the lert back side of his head. KUERSCHUER

could see the blood flow. BODENSITIN had hie pistol in une hand and he ‘uped
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VHE WLHEL HELL W WAME UMD UL DAAGVAVM Wil MAE AGLT LA dg e iege

ihen questioned by the court KUEHSCHNER said that the flyer was lying
approximately in the center of the burial room, of which the dimensions were
apprualiately 7 x 7 weters; thuit the room was not illuminated but thot 1t was a
bright niéht (R 193)., UWhen KUELSCHNER arrived:in the room BODENSTEIN said,
"This bastard would almost have choked me if I had ntﬁ;t. geted ropidly." (R 173).
On exumination of the body the accused determined that the bullets fired by
BODENSTEIN had not emerged. KUERSCHNER was obeolutely sure the man waa dead
(R 174). BODENSTEIN wanted tu fire u shot to determine whether his ammunition
waa bad or whether his pistol wae not functivning properly (R 178). BODENESTEIN
gave KUERSCHNER a bullet cut of his pietol and KUERSCHNER loaded hie pistol wit
it, ihen KUERSCHNER hesitated BODENSTEIN seaid, "Go ahead and shoot, no damage
will be cuueeds" KUBHSOHNER fired a shot dnto the -?'baﬁk of the head of bhe flye
and it emerged mear the sygome., The experimeét showed that the pistel of
BODENSTEIN was o longer any good (R 176).. PFEIFFER, BODENSTEIN, and KUERSGHUF
touk the twe curpses lnto bhe hu;;nl hall and put them side by side, They were
not covered (R 177)y BODENSTEIN had & swollen jaw ond told KUERSCHNER that he
went to the dentist, |

Witness wus wnly interrogated vov tipe ou the Jlst of October 1945 (R 170).
The officer made no notes during the interrogations (R 179) and left after givi
the dictation., Witness signed the statement without the officer's being preser
The signature is genuine. KUERSOHNER was not forced or threateneds The state-
ment wdas not read to him (R 180) and en cath was never mentioned (R 101),

7. JURISDICTION:

The poarticulare alleged a violotdon of the laws and usuges of war which
were committed before 9 May 1945 by enemy notionals ngninst o member of: the
United States Armed Forces at a time when a state of wor exdstc  botwesn Germe
and the United Cbates of Americas dccordingly, the cowrt which wab speeially
appointed to hear the ease had jurisdietion of the persons and subject matter °
gecordunce with previous decisions of this office im similar cases, (See Unit.

Stateo vy Olonens WIBGAND; United Stutes ve Richard DRAUS, )

=1l=




8. DISCUSSION:

The record of trisl discloses confusion and confliet throughout in the
statecents and testdmony of the two accused, but the cunfusiun is especially
noticecble concerning events ot the cenetery immediately prior to the shooting
of the flyer, The ovidence presented by the defense is such us to warrant the
bellef that much of the testimony was fabricated to exp;lnin avoy of‘nearly as
possible the several pre-trial statements which were presented by the prusecutic

The two accused testified thut thoy took the vietim frum his cell in the
middle of the night for the purpose of niding in the transporting of the bodles
of two dead flyers from the jail to the cemetery. This action may justifiably
" be locked on with suspicion ond the explanation given by the aceused coneerning

'« the neogssity for such cotion does not lessen such suspicion, It does not apper
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reasonable that the two top ranking police officinls in a town would undertake
to transport two dead bodies on o hand cart up-"a steep szlope to o cemetery ot
night, or that all of the 32 home guardsmen and cll the regular police continge
were engaged in establishing road blocks, No explonstion ia given as to why
PFEIFFER or the labder who originclly brought the corpse to the courtyard
could not have been used, and BODENSTEIN's pre~trial statesent avers that
PFEIFFER did cid in the tronsport. The eiplnnn_uun gin_n as to why the home
guard men who placed the body on the cart muldnntha‘uﬂdum-ﬂh
BODENSTEIN stated that there wos o law in thninu'raquring ‘thot dead budies
be taken to the burial hall and not allowed to remain in the homes overnight, ar
ordinance requiring that oll foreigners be buried at night, end an order that
all foreigners were to be transported ot night; but he testified ot the some ti:
that the budy of at least one flyer was left in the courtyard of the jail over-
pight, There is no evidence that the flyer made any attempt to sscape befors
arrival ot the cemetery; however, it is clleged that he tried % Jsicape ot the
conetery, by first attempting to jump o fence and then by vraiw 1% o house,
‘when by admission of sccused BODENSTEIN he could have mwm&#uft
gate of the cemetery. faanll
ﬁ-ﬂﬁmﬂtﬁﬂwﬂwdﬂliul; mmwﬂmmmm
~from edvilian crowds; the atbempt of the ﬂwrhmw:mamm
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PUMATUVHERLVUD BMlAWE UL DUURRDINAN, Ond ThNe atlempt of the rlyer tou choke
BEODENSTEIN are not mentioned in the pre-trial stautements of the two aecused;
huwever, it is noted that the. Hworn atutement of Otto NWOLFRLM states that

DODENGTEIN told hlw thut he shut the flyer wha:; the latter jumped at his throot,
Examples of testimuny which warrant disbelief in the stories told by the twe
accused is the testimony thot KUERSOHNER and t.ha--oem;_tarr eustodinn merely
stoud and watched the flyer run W o fence 10 meters away and back, and on into
o house while BODENSTEIN was in c semi-conseious state; that BODENSTEIN, though
knocked unconseious recovercd sufficiently in two or three seconds to shoot nt
the flyer and f0llow bim Inte the housge; that the Ilyer while trying to choke
BODENSTEIN grabbed him by the throat with only one hand; that KUERSCHNER on
entering the wnlighted room at night could see perspiration on the fuce of
DODENOTEIN und bluud wn Lhe hend of the dead flyer yet HODENSTEIN in the sume
Jroom ocould only see a shadowy form approsching when he shot, Further, the
testinony, of ‘BOUENSTEIN on the witness stand gives severnl versions of the
shootdug of the flyer lo {he burlgl room and in eseh version the testimony
indicatos that the flyer was Pacing BODENSTEIN at-the time he was shotj however,
one accusec testified thet the bullet wounds were in the left rear portion of
8o Bsid sk B Ao atibiee Hat the: wounik were behind the right ear.

9. SUFFICIENGY: ,

The evidence presented by both the Prosccution and the Defense estab-
lishes beyund a ressonuble doubl that the two accused are guilty of the Second
Charge .and Particulars. Both of the accused in statements presented in eviden~
by the Frosecution and in testifying in their own defense ndmitted participatic:
in events resulldng in the killing of an unknown Americen flyer; acoused
BODENSTEIN admits thot he shot ané killed the flyer, and accused KUERSGHVER
admits that he fired ome bullet intu the body of the flyer. Both of the sosuse:
allege thut the flyer was shot while attempting to escape but the court wus
fully justified in not piving credence to the testinony of the Mw
the manner in which the Kd1ling was seconplished,

The pwern statement of an army orricer affirms that the state

two acoused presented by the Prosecution were obtained without duress, The
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admission of stotements obtained by an officer offieiully appointed to investi-
gute war crimes is cuthoriged by a letter froum the Deputy Theater Judge Ldvoeatc
for War Crimes, file AG 000,5, subject: "idmissibility of Reporte of Investign-
tion in the Trinl of Suspected lior Oriminals!, doted 6 October 1945. The
evidence presented by the Defeénse that the statemdnts of the two aceused were
not chteined correctly is not suffielent to disoredit ﬂ;& statementa,

The court nequitted BODENSTEIN of the first chorge and the particulars
thercof, which alleged thut he assoultec an unknown Ameriean priscner of wor
noay Schweing on the same doy on which the murder tock plses. The only testin.
offered to support this elleguation was that of o witness who wae a substantial
distanee from one epot at which the assault wos supposed to have token ploce.
It is apparent that the court chose to disbelieve the gecurucy of his powers
‘of identifieation at such o distanee. There is elao testimony in the record
that the Gendarmerde did not, at the time the assnult is alleged to have voecur:
carry clubs of the type, with which ‘E‘:Lm attack™wae supposed to have been mode.

The proceedings estisfied all the Feaitsinenys of & Ty bpluls 0 Weonse
were provided with mﬂfﬂcry wiﬁael_, ond two German Wttorneys were present as
defense coungel; competent interpreters were used; ‘challenges fur conse were
allowed; and o vote ui‘-'i‘.wo-thirda of the members of the .court present wos
required for conviction ané sentence. '

There were no errors or irregulorities which affected ony of the substantlil
rights of the ceeused. The appointment of o CGenersl Military Court und progceed
inge thereof were in cumpliance with the priviesions of letter, Heandquarters,
United States Foreces, Europecn Theater, file 4G 000,85 JAG-AG0, subject: "TIrdal
of War Crimes¥, doted 14 October 1946, cnd letters superseded theveby, and with
pertinent Military Government direetives oné instructions. There was substantic
complinnes with the general principles of Internationel Law recogniszed as
applicable to the triol of such cuses.

10. SENTENCES:
& genarol court martisl may impose cny luwful sentence including death
tr inpriscnment for life In proper cases. The maximum punishment for all wr
Mariu death olthouph o leesser punishment moy be imposeds The court wos
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presentod with fuets suffieient to worrant the sentences imposed.
11, CLEMENCY:

acoumpanylng the record of tricl is o letter dated Schweina, 22 July
1946, eigned by Paul lober, Church-music-conductem;, asking for clemepcy on
beholf of aeccused KUEBKSCHNER. The letter states that hg?er woe B Turmer tenche:
of KUERSCHNER who was a quiet, orderly pupdl; thut KUERSOHNER wes educnted
religiouely in his youth, thut he was o polite and diligent worker who lived
only to do hie duty,

A Fetition for fieview in behelf of sccused KUERSCHNER dated July 1B, 1946
vae filed by German Defenso Counsel Dr. 4IBINEXR in which he pointed out thot the
were no eye-witnesses presented to the court; thot the scens of the erime was
logated in the lwesion Ocoupled Zone and that all effords to get in touch with
Schweina in order to bring PFEIFFER before the court were in vain; thot oecordi:
to the evidence of both cccused KUERSCHHER took mo part in the lkilling of the
flyer and only fired ono shot into the danq_bﬁéy of the flyer under orders fron
BODENSTEIN: that KUERSCHNER Nad captured an american }lyer 5 kilometers outside
of Sohweina and had h:ﬁhght the flgﬁr into the police station after protecting
hin soveral times from the population, and that if KUEXSCHVER had desired to kil
the flyer he could hnvé‘duna s0 bafore bringing hiﬁ.tn the police station; and
that although there were bullets in the magnzine of the wedpon earried by
KUERSCHNELR at the cemetery, that the pistol woe not loaded., Counsel petiticned
for clemency on the bupis thut even though KUELSCHNER wus'foﬁnd guilty of the
charge and particulars the sentence imposed was too hard for the part that he
played in the killing,

4 Petition for Leview dated July 20, 1946 mas filed by German Defense Counse

Dro BUERGEL on behalf of necused BODENSTEIN. It was pointed out that there were
no eye-witnegses who testified ond that the sentence cun be based only on the
testimony of the accused; that BODENSTEIN was kmocked down by the pilot and was
shot by BODEWSTEIN while trying to escape; thnt BODENSTEIN was & policeman in
the service and aecerding to z;amzlutiuna had o right to use his weapon under th.
eircumetances, He presented the argument that cs long as the guerd of the
semetery wos not present tu testify the testimony of the defendants should have



been econeidered in their faver; and potitioned thut the reviewing authorities
grant the defendant o limited right of self-defense ond ritigate the sentence on
aecount of the confusion, fear or fright of BODENSTEIN caused by the blow
raoelvad, 2

The Petition for Clemency filed on beholf of mmﬂmmhggh prusents nu new
evidence and therefore affords nu ground upon whieh a re;umman{stién for elomer.c
mey be baseds With respect to the Petitions fur leview filed on behnlf of both
aceusged nll points brought cut by Defense Couneecl were presented to the court
and have been discussed elsgwhere in this review. Nome of the clemency moteri
cppears o oIler any reason for racommendingta chonge in the findings or
sentence and no clemency is recommended.

12. CLUSICH 4

1%t 18 recommended thot the rindinge and sentonces be approved ues to ench

accused. Forms of aectivn cesigned to corry the foregoing recommendation into

effect, should it meet with approvel, are submitted herewith.
i+

L HORA G, SPRINGFIELD
1st Lt., WAC
levlewor |

Having examined the record of trial I concur.

C. H. STRAIGHT
 Golomel, JAGD

Deputy Theater Judge Advueate
for Wor Crimes
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