WS, ve. irieh YWelss and Wilhelm iunde
Uase No: 12-1538
Tricd ot Ludwigaburg, Gurmany, 9 and 10 Novumbor, 1945

Before & Donorel Military Court
1. Summery of Cherpes, Tleas, Findings ;2nd Sentence.,

Trich "eigs rnd Vilhelm Fundo, tht accused “ermrn mal.
civilians, vors jolntly chirped vith wrongfully kill¥ng =n unknown
fericen alrmen vho wes 8 prisonér of war of the ther Cornan Ruich,
cueer ebout 30 Nry 1904, nonr Aken, Cermeny. PBoth sceused were rec-
sent at the trisl ond in roreon, with advicc of eounsel, rlend not
puilty to the cherre and rarticulsrs. FPoth asccusod vere found not,
puilty.

2y Jurisdictionzl [latters.

fy It is settled low thiat olvilian notionals of one
belligerent notion muy be tried -nd punished before thu duly consti-
tuted tribunzls of another Lellicsrent notion for viol-tions of
inbernstion lawe governing Lol warfers, "huen o clyillen, serving
ag ¢ yolicumen, of ¢ bulliperent notion wronpfully kills cnemy persons
v hrve fallen into thilr oustody rs prisoners of wer, or pids, sbets,
or perticipetus in such killing, It is an offeime folling vithin the
seope of this rule.

b. Thip Generel Militery Coust wes duly nd legally

aprolnted and thu chipge and rertfeulars spninst thuse scoused wers

properly referred Lo tideepurt for trizl by the Comnunding Genersl,
Seventh United Strbgs Ay estern Uilitary District, Cemeny. The
recudred Jurdsdictiemed nunber of five (5) mumbers of the court panbl
were predsnt throughout the trial. The chorge snd perticulars vere
servod on utel repuded prior to trddl. Teoh fecused whs projorly
rofresunted by coungel snd announced refdy for trisl. This corrt was
vested with full rover to try these aceusad forthe offensu alleped, ,
The eourt hod powsr to roouit these aceused,

&. Irosgeution - About 1100, one dey in July, 1944, near
Lken/Tlbe, Cermeny, ~n unknown americon Airman yorethutod esfely from
& disabled sireraft. "ilhelm Weitch teok thu nirunn into custody ns
2 surrondared rrisonur of war,snd thereafter turnsd the eertive ovep
to the custody of the foouscd Trich Yelss, auvilisry rolicemcn,
(R &, 10, 11, 12, L2, Fros, “x. &), Teitch noticed the critive wae
vounded dn the pipht sem. (Fros, Tx. 6)  Althourh arrarently untrmed,
the cirtive woa not searched. (R 4, &, 12, 4} Velee merahid the
crjtive toward town end on the adre of town met the tocused Wilhelm
shundo, policeman. (R 5, 18; 39, fros. Zxs, 11, 12, 13, 14) A drovd
ihthered spound the captive cnd mrde some show of foree and demanded
the cartive be killed. o vip rid wes stdld) goine on. (R &, 7, 12,
19, 24, froa, Exs. 11, 12, 13) ot this joint, the cortive suddenly |
fut ks right hand in fds owict “nd 1\ eisa Pired « shot. 45 the eaptive b
wek f21ling kundo fired 2 sceond shot, (R 6, 7, £, 9, 13, 1, Fros.
dxve 1y 12, 13 14) The body wes certed eway end buried. The potho-
logicsl report on the dieinturred body shows the crjtive vas vounded
tvdece in the chest. Tither shiot could heve buin frtal. One shot
rlerced thw heart rnd one shot pierced the body vhon it wwe at an ]
angle, [resum‘bly f£211ing. (R 13, Fros. ix. 9) Thers is no uvidence in
the record thet the captive attenptod to cseafe.




s QULERIAE = JlUDh Welul'd Wiy BHIULE Ve 1I1Tred SEHCL |I
accused wes about two dnd ¢ Lolf meters from the certive =nd three :
meters from each other., Yeies was facing the cartive and Mundo wns
fecing the crowd with his bock bo ™elss #ad the aartive. (R 19, 21,
Def, e A) At this moment, the cartive suddunly put his right hond
in his yoekst and Velse, belleying he was recchine for = yeoponm,
flred bhe flret shet., (M6, 9, 40) lunde, nwordiep the shot benind |
him, fult threstencd, turncd, drew his pistol,?end flrdd the sceond
shot, ns khe eaptive was frlldng to the rrounds (R P, 21, 26) It
wis sbipuletod the defensc witness, Mamley P. Gohen,.Cnptoin, Mediesl
Corps, ves & medical expert. (R 2-95 Besed on Iros, B . 9, he stated
4t wes his opinion that one shot was fired vhile the carkive vos
srect and the segond vhille Lhe budy vas ot =n znple. (R 30) Further,
it wes his opinion that while cither wound could heve besn frtnl, the
wound rlepéing thu heart snd fired vhile the body wus ercet could have
jroduced instont desth. '

4. Discyssion znd Opinion,

r.  Although the ultimdte finding mekes thelr considera=
tdon unnucesarry, the doferise motions sare reisdd on review to assist
An estAtlishdng the rule. At the conclusion of the prosecution's cose
and ngein durlng the eage for the defunse, the defense mede n motion
for = finding of nst gullty cs to the accused Hundoh Since both were
made: en the atse sround they are consldured Lupstber. The ground for
the motlon wre thet the prosscution did not ppove thit the second shot
fired by lundo wes fired =t & live mwen since there weg rroof that the
first shot could hive esused the ctptive's instantancous deoth, Both
defense motions wore p rorerly overmuled by the court for the fol-
lowing rergons: (1) In considirine snd ruling on suph & motion, the
court must resolve =1l doubts in the evideave Liwh before 1t in favor
of the prosecution and hevine done so, 4f there is nny evidered tending
to estnblish the nlliped offénse the motion should be overruled.

(2) The secused in tld4 case wero chorped vith daliberstely ~iding,
chotting, sncountging and rartioiseting in = weonpful ldliine. This
is not o ehorge of surder ce defined under Anplo-.meriesn lows =nd
dovs net brve 01l bhe clemenbe uf Lheb offunse, Tt vould follow thet
any dopris of rid, encournpement or yemticipstion in the wroneful
killing of o iviponer of war vould constitute the offenes »11.ped and
would be sufficiint to sustain = conviction, P e

b, ‘"itnesscs for the defense yere unavedlsble cod the ense
for the rrosecution wes, therefors, based untlrely upon stotunente se-
cured during the fnvestigntion of this casc by » dily arjolnted Yap
Crimus Irvestigeting Teom,

¢, The defense of thest accused was Juztifiable killing
@ the grounds of sslf-dsfunse. The 2ecused s punpds of = prisoner
of wer are undur o duty Lo cccord the jrisener jropur Lrestuent, even
yrotectlon if nocosseory. Converscly, #s puirds they vould be suthordzed
to use foree, tut only thet foree recsonnbly necessary under zll the
el reunstanced either to swoure the enstody of the prisoner or to pro-
tect thumsslves rom &n ettesk by thelr prisorer. Under thase rules,
end considering r1l the surrounding circunstences - the wer, the air
rodd, tho hestdle erewd, the fact the prisonsy wap an sowwy wllen -
the court must hive concluded the sudden motion of thu cartive in
ranching in hie pocket did in fret sonstitute sufficient threat to
Justify the shooting; thit the foreu used wus not unréosonsbly cxoes-
sive. This bedng 80 the seculttel of these accused was |[rofper. _
Fupther, the only evidencs cul-blishing the frets suprounding the actunl
killing 48 contsined in the murous aenfesdlons of Lhw apgused apd
thedr testimony &t the trivl. Foch sush stetenent 2lso contains 211
the evidence in jJustificstion of the killing on Lhe vrounds of self-
defense. In tha rbscnce of *ny other evidence, if the court accoprded







