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REVIT AND EESON? ENDATICNS

I. TRIAL D T.: The zecusad wis tried at Lachau, Germiny, during the
pariod B-13 Yetober 1947, before 1 General Lilitory Governmont Court,

11, JHARQNS AND PARTICULARS:

ONLEGE I: Violation of tha L:ws and Us:ges of wnar.

Particiilars: In that Josef BFLUNER, & German nitional, did, at
or in the vieinity of Plattling, Germany, in or about warch 1945,
wrongfully encourage, aid, abet and pertleipate L the killing

of an unknown Ozechoslovakian national, =n inmate of Flossenbuerg
Concentr-tion Camp, Who was then in the custody of the then Germen
Reichs

SHARGR II: Violation of the Laws and YUsyges of war,

Particulars: In that Jesef BEAUNYR, a German national, did, at
or in the vieinity of Plattling, Germany, in or about Lpril 1945,
wrongiully ancoursge, ald, nabet and partleipate lo the klllliug
of an unknown Franeh natioral, 4n inmate of Flossenbuerg Concen-
tration Camp, whe was then in the custody of the then “eman
Reteh.

OWARGE IIT: Viclation of the Laws and Usages of Var,

Partioularsg: In th:t Josaf "FAUNFR, a Uerman nitlonal, did, at
or in the vieinity of Plattling, Yermany, in or -bout ‘pril 1945,
wrongfully encourage, 2ld, abet and participate in the killing
of spproximatsly eight non-Oerman natienals, inmates of Flosson-
buerg Joncentration Camp, who were then in the custody of the
then “erman Heich, the exacl names and aumber of such peravns
‘being unknown,

- III, ST ART OF TVIDENZZ: Tha ac used was a member of the 83 guard de-

tail 2t Plattling, = subecamp of Flossenburg Cencentrstion Lamp, during
the pordod of its short existence from 21 February 1445 until its svacu-

ation on ~bout 23 April 1945. The accused wis found not guilty of Charge 11
and ths particulars thereunder, The offenscs alleged under -hargss® I and 111
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Incident Wo, 1. In iarch 1945 tho accused beat a Jzoch in- : ‘
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will hereinafter be referred to as Incidont Nos. 1 and 3, respectively.
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wis on guard duty. The victim had to be gorried to the dispsnsacy in the
gamp, He died the nsxt day.

Incident No, 3. In /pril 1945, while som= of Lhe inmetes of subcamp
Plattling vere working at the nuqrﬁyuzirfihld, bhe accused Wit a Feolish
Inmate with the handle of & shovel, The inmate collapsed and wis garried
baok to the esmp. Later that same d4y the =ccused kit this inmate With &
plece of wood, and the victim died one half hour later. On the inmate
syaauation march from subeamp [I=ttling which began on about 23 April 1945,
the swcoused shot to deith two Felish lnmates who were wnable to continue
tlie march,. On the sume d.y he shot to dsath another Foligh immata, (n
the second d=y of the marsh the sccused bent to de:xth with his rifle five
irmates. ‘he vietims were two Czechs, one Frenchoun, =nd twe Jows.
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liilitary wtatus: dfPen 85 Priv+ts
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Iindlngs:

Senbencal Death by hanging

Tridarne for Prosucutton: The asccused was 1 mauber of the 85, zuard

detoil a4t Flattling, 2 subcamp of Elossenburg Coneentration Gamp, from

2l February 1945 until the camp wWas —vacuated (K 122, 123), He 1lsoc pur=-

¢ledpstad in tha inmate avaoustion march as > gusrd (12, 13, 28, 59)s
Incident 7o. 1. Jonas RosenzWelg, German Jew and former inmate of

subeamp Clattling, stated in hls extrajudiclal sworn tastimony thut at' sub-

pamp Pluttling in Vareh 1945 the accused knocked a Uzach inmate,who Was

suffering from disrrhwa, to the ground so hard that the inmate remainad
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lying down, ecoversd with blood, He had Lo be parpisd brck to camp Irom 2/t K 91“1‘
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' tHE work detail, The inmate w's btuken to the dispensary., Iter savaral

| days, the witness was ;nld that the victim bad died (R 62; 7= = 7). On 14
and 15 'uglst 1545, shortly nfter his eapture, th: sccused signed two un-
gwory pretrisl statements admitting thet he hod bacten Jon.s Rossnavicig,
who wWhe suffiring from serious diarrhen, =t tre work detzil at the alr base
in/l avel 1945, The 2ccused admittod thet he bot this inmste with . stick
nnd Kicked him in the -bdomen until the vietim bled and begams unconsclous,
Fe ulss sdmitted that in Mareh 1945 he beat elgnt othier inmatss in the same
manrer (T 6Ly Pox 83 R 665 P-1x 9),

Incident Yo, 3. The eccused was identified by & witness as having bean
presont and participating in the .1f1mata gvacuation march from subcunp
Tattling, 1;h:ic'i‘| commenced on or !bout 25 Lpril 1945. This witness tostifled
that the ncoused shot two limates to de-th shortly after the marching column
left the town of Flattling on the first day of the march (I 12), On this
oceision the ascused forced two cousins, Folish Towish inmates, te 1is down
along the rond when they could not wilk any further. He then shot than
both in the nock with his rifle from a distance of “bout one »nd ons h=1f
meters. The witness was sbout 5 to 10 meters from the «dccused when these
irmetus were shot (R 12-15)., On the same day sbout one hour later, tha
agcused shot another immate, a Folish Jew (F 15, 16), ifter the column h:d
pesecd Landuu on the morning of the sccond day of the march, ths sccused
beat Tive inmetes to death, hitting then in the neck with the butt of his
rifls (R 16, 17). it one point the witness testified thit the accused shot
tho five victims to death (R 17). The victims were two Czuschs, 2 Frenchman,
and twe Jows,

sccond witness, 2 former capo st subcamp Plattling, testified that

ha wea on the evicuation march assigned to maintain order on the mareh; wnd

thit lia saw the scoused leave with the column <s the camp was evacunted on
24 iprdl 1945 (R 26, 28), This witness did not observe any killings by the

eccused on the first doy of the evicustion march, Howevar, he did hear

shota it the roar of tha column and usuzlly wont thore te try to determine
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who had fired the shots, |l



On thu sccond day nbout 15 waak inmates were shot, The witness saw the
apoused shoot and kill two inmates on this day (R 29). He also saw the
acousad shoot two more inmites on the third day of the mwrch (R 29). The
witness did not kmow the nationality of any of these victims., Howsver, he
teﬂtif;aﬂ thers were only ssven or sight Germen inmates in the camp

( @5, 39). The witness further testified that the first d:y's mareh covar-
ed only eight to 10 kilometsrs (K 37), and on the second day the column
renchod Landau, another eight to 10 kilometers (E 438).

‘ third witness who was an evacuss on the evacustion march testified
that on the sscond or third day of the march, he smw the scouscd beat two
wonk Anmates at the resr of the column with his rifle butt (b 59, 60).

{ fourth witngss testified that he s»w tho accused hit = Pollsh inmate,
Tulaslc Bessler, with a shovel handle nt the work plecs in the vwicinity of
subeanp Flsttling ot the nearby nirfield, aprroximately chree wucks before
tha dViﬂuatioﬁ of the camp (R 105,1.08), The victim was carried bick to the
cimp by other inmotes =t the end of the duy, where the. witness sav the agccusad
Again Beat the viewm with a plece of wood., The vietim died ene half hour
later, the witness viewing the bedy (F 109-111).

Tvidence for Dsfénse:

Incidant Ko, 1. One witness, 1 former 55 sergennt at subcamp

Flattling, testified that he had never henrd of any killings or mistreat-

ments of inmates st suboimp Plattling (F 90, 91).

The accused testified that he never iired his rifle while 4t subcamp
Plattling (F 12); that he never beat any inmates (F 127); that he never
migtrested inmater ip any way (R 128); and thit hs did not commit 2ny of

the troeitied as charged (B 135). The agoused further tcostificd that he

signed a protrial statement on 15 ugust 1945 =fter he hnd bean kicked ond
‘basten on the two days previous. (Tt appesrs that the accused wis then in o
BIT installation; that an ‘morican soldier was present; and by the
desoription of the uniforme, that ths beatings, 1f sny, were by German. per-
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Fattenbere Internment Camp in Jyns or July 1945 with a bloody nose, dia= \
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sonnel.) (R 132-134). witress testified to heving sson the accused 2t

IArlAvisd Suae srd HWUARA an Rie fiakat and manta [0 A&, 24). Tha acensad l



Hestitantly denled remembering signing elther of the two documents,
(7-7% 2 and F-Tx 9) which were introduced in evidenca by tho prosecution,
and assertod bhe signatures were not his (R 138, 139). Howsver, by his
formar tostimony he indicnted hs signod ot least one papar at the time
and place in question (F 134), L detailed uxtrajudicial sworn at.tamont
of a mambar of the 13th Interrogstion of Prisonors of war Team, Fred 3.
Gurprd, formarly a sargeant in the United States ‘rmy, wis procurad from
Ohio and roceived in pvidencs, Garard st ted positively that no force or
thronta of force were utilizod nor wore any promisse made to procurs thu
acouaed's statement, P-Ix E (K 1523 P-Hx 12). /. hand writing export of the
fapmen yolice systom testified that the signeture on P-Ex 8 wus thut of the
<coused (F 155, 15 , 160; P-Ex 13).

Incident No, 3, The accused nttempted to ostablish an alibi through
two witnesses, one of whom toestificd that she resided in [lattling; and that
the agcused ¢same to har house on the merning of the day when the inmate avic-
ustion mareh left. Tha pecussd told her that the ov.custion march had left
and thit ho did not wsnt to go along (' 70). She eaw the accused at vari-
pus times durdne the next four or five days (F 71, 72, 7k, 76). The second
witness testified that she lived in /ltmadn; thet the accused arrived at
hor home on 28 lpril at noontlme; and thot he romained there elthor oo or
two nizhts (R €0, 81).

The accused tostificd that he wes not prosant at subcamp Flattling
whan the imsate evicuation march column was assemblad (I 124) and, when he
did reburn to camp, it had alresdy loft (K 125), ke did not join the march
untdl 30 .pril ot dgenfalden (F 140, 143), having remained away sevaral
deys and pights (R 125-127). He dunied that he ever fired his rifle while
st Flattling (R 128); that he sver beat any inmitss (I 127); that he hit
any inrctes with 2 shovel (R 128); that he mistreosted tham in any way (k
128); or that ho committed any of tho atrocities as charged (R 135).

Sufficiency of Bvidences The guilt of the acciused as to Churge I s
not. satisfactorily ostablilshed, The evidence ns to the rccused's allbl in

connuction with Charge I11 is weak wnd indefinite in contrast with the t l

rony of three witnesass who definitely placed the nccused on the eviguatdon






Charge, Neither Jongressional action nor
. the military orders constituting the commission
guthoriged it to place petitioner on trial un-
less the charge preferred against him is of a

violation of the law of war, The charge, sc
far as now relevant, ls that petiticner, be-

twaen Oetober 9, 1944 and September 2, 1945, in
the Philippine Islands, "while commander of
armed forces of Japan at war with the United
States of America and its allies, unlawfully
dim*agardnd and failed to discharge his duty as
sommander bo control the vpsrations of bthe mueos
bers of his command, permitting them to commit
brutal atrocities and other high crimes against
people of the United States and of its alliss
and despendencies, particularly the Fhilippines;
and he « . . thereby violated the l:ws of war',
"Bl of parbdeulars, Liled Ly Lhe prosecu=
tion by order of the commission, allege o serdes
of scts, one hundred and twenty-three in number,
committod by members of the forces under peti-
tionsr's coamiend during the period mentioned.
Tha first item specifies the execution of 'a
deliberate plan and purpuvse Lo massacre and
exterminate a largs part of the civilian
population of FBatangas Province, and to de-
vastate and destroy public, private and re-
ligious property thereln, as a result of

which more than 25,000 men, women and chil-
dresn, all unarmed noncombatant clvilians,

ware brutally mistreated and killed, without
cause or trial, and entire settlements were
devastated and destroyed wantenly and with-

out military necessity,' Cther items spscify
acts of wviolence, eruelty and homicide in-
rlicted upon the civilian population and
prisoners of war, acts of wholesale pillage

and the wanton destruction of religious mon-
uments."

Another aspect of the question as to legal sufficiency of
the respective charges and particulars not raised during ths
trial is whether each charge and the particulars thereunder are
stated with sufficient particularity and definitcness. In the
Yamahita case, supra, with respect to the broad allegations in-
volving numsrous eriminal acts, the Suprame Court stated:

"Obhviously charges of violations of the law
of war triabvle before a military tribunal need
not be stated with the precision of a common
law indictment. OCf. Collns v, lecDeonald, supra,
L20, But we conclude that the allegations of
the charge, tested by'any reascnable standard,
adequately alleges a violation of the law of
war and that the commission had authority to
try and decide the issue which 1t raised. Cf,
Dealy v. United States, 1%2 U, 3. 539; 7illiamson ’
v, United States, 207 U, S, L25, L47; Glasser v,
United States, 315 U, 8. 60, 66, and cases cited."”
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