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REVIEY A1D RECOMMENDATIONS

" I. THIAL DATA: The asccused were tried at Dachau, Germany, during the 1
peried 28 Nowember — 12 Decombor 1947, before a General Miildbary Gover-
ment Court, I

II. QHALCE MND PAKTIOULINS:

OUARGE:  Violatliow of Uhe Laws and Usages of Var.

Particulars: In that Ottokar TULL, Alfons RUESCH,

Heinrich KHAUSS, and Josef KOKOTT acting in pursuance

of a common design to subject the persons hereinafter
daseribed to killings, beatings, tortures, starvstion,
abuses and ludignitles, did, at or near the vielnity

of Flossenburs Concentration Camp, near Flossenburg,
Germany and at or near the vicinity of the Flossenburg
out=camps, perticularly Hersbruck, Wolkenburg, Ganacker

and Leitmeritz, and with btranaports of prisoners evucuating
said camps, all in Cermsn or Qerman-controlled territcry
&L verious and sundry times, between the let of January
1742 and the Bth of May 1945, willfully, delibverately

and wrongfully encourape, nid, abot and participate in the |
subjection of Poles, Fronchmen, Jugoslavs, clitizena of
the Soviet Union, Norwogians, Danes, Belgians, citizeps
of the Netherlands, citizens of the Orand Duchy of Lusom-
bourg, British subjects, stateless persons, Czechs,
citizens of the United States of America and other non-
German nationals who were then and there in bhe custody
of ‘the then German Reich, and mambers of the armed forcos
of nations then at war with the then Serman Roick who
wera then and thera surrendered and nnarsed peiennsws

of way in the custody of the tlen Gorman Reich to
killings, beatinga, tortures, starvation, abuses and
indignities, the cxact names and numbers of such persons
being unknown, but aggregating many thousands,
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(Foregoing charge and partienlare wore subsiquently
amended on 19 November 1947 by inserting the name
of Bernhard SANASTAK after the name of Josef KOKOTT
wherever such name appeared therein)

I11, SULsRY OF LVIDENGE: Bach of the convicted sccused wes connucted

elither as an 39 guard, vapo, foruman, or block eldest in a subcamp of

Flossenburg Concentration Gamp for considerable pericds of time between

. the dates nlleced. :Il T TR i



'ROESCH was an inmate of subcamp Obertraubling cnd held the
position of kitchen cepo. Acaused HAAUSS was an 55 serpesat and roll
#all lesder in subcamp insbech, Accused KOXOTT was sn inuste of a:ubmig
. Qbertreubling cnd hield the pesition of block eldest, Acoused D.NASTAR
u&;mi,umnta of suhesmp Pletiling end held the positiva of © capo foremans

Bach of the convicted socused wes shown to |ove commitbed lndividunl
sobs of eruelty sgeinst inmstes,

Prosecution's Hxhibit P-ix 13 is 2 certified copy of thu chargs,
perticulers, findings, =ad the sentences in the Parent Flossenburg
Goncentration Camp case (U, S. v. Becker, et #l., 000-50-46, DJL 3T,
Mey 1947, hereinafter referred to as the "perent ozse!, see Section V,
posty Ru57, |
IV, EVIDENCS NP 100 . ohDATICUS:

1, Obtokar T

This socused wos ae uitted on motden following the close of
Pprosecution's csse (R 281,

National i sys - German

Ager Al
Civilian Status; Unknown
Pecty Status: Nene
id1itary Stotus: None
‘Plea: NG
Findinga; G

Sentence: 4 gia.n‘bl.ra , commencing b Septenber
1947

Bvidence for Prosesution: The accused was & kitehen capo in Ober=
troubliag, o subesmp of Ilosaenburg Ooncentretion Onmp, during ilarsh
‘aad April 1545 (R 201, 202). On sepsrste occrslons he wia gesn bestdug
2 Russian inmste and & Czeoh iamete with an dron bor until they fall to
the floor (K 184). fie ruooclved gold frow Lo bes Wowlean be dlstelbubed
a few extre retions of soup ER 185, 202, %12, 234). Ttk & Mﬁ%!ﬂ;ﬁﬁ'

he stebued in the upier thigh an iamate who worked under him (i wﬂ I*’*"
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: whom he caught nibbling at a potato or carrct (R 202, 203). Togethar
 with scoused KOKOTT he partieipcted in the killing of = Polish Lnnute

(R 250-251).

kitehen (R LOL). The cooks had no connection with pototo pueling detatls,

;cm_;_:_'eldant nnd prosccution witness Berek. They were together for severnl

t oyer the head, with the arm of a chalr, a Polish lnmste

The sccused was foigning insenity ot the time of the trial (R 24). .
1 dottar With bsychistris trafning tostifiid thet he wes sane (R 25, 25).

Evidsncs for Defenses THe accused wag sslocted sz first cook of

subeamp Obortriutling by the coamp commander woon rocomuendstion of the
eamp cldust (Il &91). He supervised enly 2 fuw inmetes working in the

and they hed nothing to do with the distribublon of food to inmntes

(R 495, L96, 505, 506).
The ermp commander testifisd thot ne roport wes ever mede to him )

‘about food hewving besn withheld fros distribution vo inm tes nor about |

the acoused heving demended gold in exchrnge for food, Il further testls

fiod thnt he never lLeard of thé accussd having booten inmnles to decth.

No' dezth sertificale prép-r.a in camp showed tirt dnmotes had bLuen berton

to death (R 500-503), Al

The ncoused Hod teun en lnmete of Gross-foesn (& subonup of Maubhaugen '.
Bencentration Ceamp) from 1941 until 1945 (B 515), While theru, lia bore :
i

=

& good roputation (R 517).
The secuscd escaped from subcamp OLirtr ubling together with the

days (B 548, 649). Progesutlon witnese Bepul wie fvicndly with the cesus.d
(2 5%.}- Howwver, he appenrs responsible for having thu sccused rrrested
end prosecuted in'a Germen Court st Regousburg whersin the ncoused was
found gullby and seatenced Lo two nod o holl yecrs dmpriscnment (R 5595
Dfixe 7-7A) upén chirges alloging thet the nceused committid the same
individual scis of eruslty =s those to which the prosecution evidencs
reistes (N 519, 535, 551). o
The aocusud wes unnble, by reason of his mental conditien, to under—

atand the rature OF thu cherge Ans ho partisipate ia the triel (R 47




Burrlciency oL mylgence: Tne 11AN1Ngs Ol FULLLY &Pe warranued oy

the evidence. The sentence ia not ¢xccasive.

Petitions: No Petition for Review was filed, /L Petition for
Clemency was filed T November 1947 by the Post Surgeon of W. P, Post
Hospital, Dachau, Germany.

Recommendetion: That the findings and senténce be epproved.

3. Heinrich ERAUSS

Nationaldty: German

Ape: 92

Oivilian Status: Doorman

Party Status: Nagi Party 1933-1940

Military Status: Waffon 88, aster Sergeant

Plea: NG

Findings: G

Sentence: 5 years, commancing 24 June 1945

Evidence for Prosocution: The accused was en 83 gergeant and wis

the roll call leader for threc or four wecks, durdng Merch and fpril
1945, in Ansbach, & subcamp of Flossonburg Concentration Camp (R 58). He

was seen besting two French inmates to desth when they bogged for food

from passengers on an incoming troin st the reilrond station in dnsbach,
He used an iron yod approximetely one meter in longtn (R 5860, B6-88,
95-100, 110-112). Upon order by thu aceuscd, o Russian who had bucn
caught stialing was henged by the hands ell night and died the following

morming (B 60, 71-72, 82-8L, 100-101). Tho rfcecused alse bert lnmotus st

roll calls with = stick (R 60-61, 110, 120-121),

Evidence for Dofense: 4 witness who nt the time wes in chargo of |

Hiw ~anstmidbion af veilvand trackas in Ansbech (R 352) never saw any

—

mistroetment of iomotes (R 358) and never heard that any irmotuc ned

boon killed at their placs of work (R 359). A post office amployas, " |
whooo plose of weals w=i T2l &= 150 metopn sy from thi roflrond stetion ]

of Ansbach (R 364), never hasrd shout any killings there (R 356) and 1

never saw any bodies lying on the platform of the railroad atﬂtiaq 5 96RY.
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T Boanerd teatffiad bt e permittud inmates to work for privato
partiva frou whom food was received and distribubed to tlo inmatos (R .77~
378)s The accuscd wes placed under chorgcs in 1944 while scrving in
Silesin for pumitbing mele inmetes to visit fomale relatives (R 377-380).
He dénivd any knmln.ﬁga of the instances releting to the two Frenchmen
&llegud to bave boen benten to desthat the pailresd strtdies and the
Russicn alleged to hsve been hanged by the hands (R 380). He sbated bhat,

Toll calls were hendlea by the oamp wldeat and hend camp elark and thad

he nevor book part dn them (R 381), L
iungy bf m The findinzs of puilty ars smrranted hy Ii

thies avfﬁaq;:u. The sentonce is not oxecasive, i
gtitlons: No Patitione for Rovisw nop Petitions for Clomency were ]
Tiled, L '.
tions That tho findings and sentonse be approved, IE

+ Josef KOKOTT f

This accused was nequitted (R 573).
5+ Berabory WNASTLR

Nation=lity: Polinh
lipus 29
Givilian Status;: Baker
Pariy Status: Nesro

M 1itary Status; Nong
Ples: NG

a

3 years, commencing 9 Octobur 1947

The accused was an inmnte eapo foremun
&t Flattling, = mibnamp of Flosssaburg Cencsntration Gaup, durlng mareh

aad April 1945 (R 126-127). i witness sew the accused seversly boak a

Pollsh dnaste With & shovol untdl ho collapsod, The witness was told

YAt tho visbda bed @ace (i 1e8~130, 139141, Li3-LA, 151, 157-158).

Mho sceused sleo boat to death n Hungaraen Snmate (R Leb-146, 151-152),

' Two former inmrtes of subcamp Plattling || [




¢ hestified that they nover heard, while in comp, that tho dceused boat
eayonc to death (R 289, 299). The enpo rosponsicle for selacting tha
fccused as foruman (R 305) testified that the deteil over which he was
capo and in which tho mcoused voted as o foremen never brought buck te
‘canp & soverly woundud immato nor & dead one (R 305). He testifiud elue
thet 1t would have besn impossible for zayone to be bosten to dosth in
his detail without his knowledge (R 306) and that only one inmate was
shot to doath in his detail by an 55 man (R 307). He admitbed that the
ageuscd bust inmetos bobt statod that the accused did not buet anyene to
death (R 307-308) .

The secused specifically denied having busten to desth eithor v
Polish inmste (R 335) or o Fungerien inmate (R 336). He stoted thot he
bioct somutimes uader pregsurc from civilisn foremen or SS men (R 334) and
that he himself wrs besten for not carrying out arders (R 334).

Sufficiency of Buidence: The findings of guilty ~re warranted by
the evidenve, f1nv ssntencs is not uxcsssive,

Potitiona: o Petitions for Review nor Potitions for Clemency were
filed,

ﬁgcﬁmﬂﬂﬂaﬁum That the findings and sentence be approved,

.iium-inﬂi{x-ﬂgﬂ! Tt im plesr that ‘the Oourt had Jurisdietion of thea

persona of the accuscd and of the subject mattor.

lie&tiun of Paront Case: The Court was reguired o tate COZNLEANLY
off the dusision rupdorod in the Paront faso, Ineluding tlhe Plediass of he
Dourt thercin, that the mq;an nﬁﬂuity operation was eriminal in neture

and thet thoe participante therein, ceting in pursuance of = common design,
mubjecbed Earm';m b killings s bentings, bortures, che,, rad wis warrenbod
in inforpring thet those shown to have sarticipated knew of the criniarl
‘noture thereof (Letber, Headquarters, United Statss Forees, Furopusn

Theater; file &0 0005 (. G=A00; Bubioctt “Trial of Wer Crimes (nsealt,

a

14 Qctobor 1946, and thc Procet Cesc), ALL of the convicted atcused were
&
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necesgary to decide whether war criminals in reliance upon any authority
can meritoriously claim double jeopardy.

An sxamination of the charge in the instent case and the charges
in the previous trisl of the accused in the German district court reveals
that they do nob meet the test of identity of offenses. The offenses
dllsged in the two trials differ in two respects, viz., (1) those in
the instant case ullege a vial;tiun of the law of war whersas those in
the previous trial alleged viclations of the German penal code and (2)
those in the instant case allege participation in the execution of a
comnon design which invelved the subjection of Llndividuals to illemal 1|

acts as incident of the operation of the Flossenburg Concentration Caunn !
while these in the German district court allemed the commission of vertain 3
illeopal sots by the accused without any element of acting in concert

with others. Thus, it is seen that there is no identity as to the nature

of the alloged offenses. The charge in the instant case allepes parti- 1
elpation in the oxvcution of a common design contemplating the comnlssion
of certain illegal acts betweon the dates allegad, whﬂreaé'thoae in the |
Gorman district court allesed certain speecifie individusl zets of violaare.
It i3 true that the same 1llegal acts of violenee for whieh tho accusod
was tried in the Cerman district court are of significance in the instant
case Dovausa thoy throw light upon the extent, nature and character of
the ‘Accused's participation in the oxecutlion of the common desiun.
Hdowover, proof of individual acts of wviolence is not essential to £indines
of gidldyx 41 the inetant daso.
It is obvious that thore is substantial diversity as to facts,
¢ircumstances and illegal character of the offenses alleged,
Morcover, while the principle ds not appliceble as such W war erimns
cases, 1t is well recognized that the same sct may be an offunsc against
two sovereigns, e.g,, state and federsl law in hmerican municipal eriminal '
Jurisprudenve snd a brisl, vonvictlon and sentence by one soveroign does

|
41
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not bar & subsequunt trinl based upon the same aet for s vielation of the l

-

laws of the other sovreign (Wharton's "Oriminal Law', Voluse 1, pi|



564, 565), This principle can well be applicd by analogy to the instant
cpsc whorn a sovereign state is wxercising its Jurisdictlion to punish |
for & violation of the law of war, a body of law separste and distinet
from German municipal law,

Bxemination of thu entire record fails to disclosc any crror or
omiseion which resulted in injustice to the acouscd,

VI. CONCLUSIONS:

1. It is rocommsnded that the findings end the sentuncus bu

npprovod.
2, Legel Porms Nos. 13 and 16 bto gccomplish this residb sro

attachod hereto, should it moet with rpproval.,

CLAUDIO DEITT.LY
Attorney
Post Trial Branch

!
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Having examined the record of trial, I concur, this

day of 1948,

C. 5. STU.ICHT
Lieutenant Colonel, JAGD
Deputy Judgs idvoente
for War Crimes




