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Ukreinian, Ho furthéh etated thorein that h 410 nob kmow whetherttio
Ukrainian wes dead, bub he saw him eollapee aftor ho fired tne shot at
hin (R 10; Pix 74).

In onu of his extrajudieirl sworn gtatements,eccused SEITZ statad
that, when tho ovacustion merch arrived in the vicinity of Desaeai, 86
Mochnienl Sergeant Schuidd ordered 88 Staff Sergoant Eeinz to shoot thosa
{nmates who could nnt continue ts:l--marﬂh: bkt Hein'; then shdectod the 1o
meboa t5 be shot, sevon in number, end ftao sélected the firing dotall;
that Mo saw the acoused fire nt only one inmete; and that hﬂ.HH‘H ey
inmate collepso, & merey ghot wea nnt neccssary, Ha thought tha inmese
Ated immedietely, Accused SEITZ further etatod therein that the mocused
did not participato in shooting the firet group.(R 93 P-Ix 64).

mmm In his extrajudieiel aworn ﬂmfﬁ?;a'mmm
statod thet on the morning of 14 April 1945, tho day when the ovacuntlion
merek arrived in the vieinity nf Desssu, 85 Technieal Serpoant Schmidt, the
dotoil leader, ordered 88 Staff Sergeant Reins tn shoot thneo inmates who
could mot contimue tn march, He stated furblior that aftor Reins selectad
bho inpetes and the shooting detall hed aseorted thom td tho woods, the
inmetes pleeded, "¥loasn do not shoot!. The dotail, including the accusadws
rifused to shont, Holns then pulled out hie pistol, pointed it nt the
peabére of the detail, and etated that, 1T any of the gusrde did not ahoot
the inmetos, they would have to bo ehot along with the inmates (R 105 F-8%

mﬂ'] .

w; It ie oclesr tHet the recumed participeted
in tho killing snd that he shobt and killod one inmato, His sssortions

s to Bie weting wnwillingly sand undar superinr nrders carzy 1ittle,
1f apy, persunsivonces. The shooting detall could have averpowerel Haing
and weeapad bo nonrby Amerlesn farcos.
Tho findings of guilty are warrentad by the ovidence, The senboneo
{s naf excansivo. ;
Potitisne: 4 Petdflnn for Roview was filed by Mr, Drnald J. Hoss,
Okfef Dufersa Oounsel., end Lother Stalner, Gormen Mesoclate counsel, on __—
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9 December 1847, o Fotitdonsffor Olomency wero filed, "*“ Dﬂq"}w



Recomnendetion: Thet the findings end sentonce be approved,
V. WSSTIONS OF LaW:

durisdiction: r¢ yme cloar that the Osurt hed jurisdiétion of the
parsons of the sccusod’'end of tho subjact mattor.

Suporior Ordorai It 1s contondnd by tho ascused thet they shat the
inantes under compulsion and pursuant to oplors reecived from s supsrior,
who shond by to eea thet his nrdors wore earried nut, Ooopliance with
saporior ordors doos not conetituto ¢ defonse to the cherpo of heving
eomuitted a wor crime (Trinl of Honry Wirs, 40th Oomgroes, 2nd Sustdes
Houge of Rupresantetives, Bx, Doo. ¥n. 23, page 812; Val, II, Sixth
Ldition, Opponhoim, "Intornstionsl Lew', parmgreph 253, pago 463; Llend-
ovory Cesblo Oaga, 16 Amerisan Journsl of Intornatlenal Law, pase 7083
Unitod States v. Thomas, opinion DJAWC, Docomber 1945; Unlted Statos v,
Kloin, ot sl., (Hadszrr “urior Factory Onsa), opininn DIAWO, Fobruary
19465 and Franch Ra;:u*blin ¥s Wemnor, et al,, Oourt af Appesls, ﬁg:la;rm{;:ﬁ}.
This rulo is followe” in Anglo-amorican jurisprudenco (Mitcholl v, Barmony,
13 How. 115, and "Magunl for Oourto-Martiel, U.S, aArmp", 1938, parscraph
148)., :

Cpmplizanco with superior orlors mey, unier cortain eircunstances,
be cﬂnai;lwmi in mitigetiion of punlehmont, but en scousod who bockas re—
1ief on sueh grounds sesumes tho burden of establishing (a) that he ro-
ceivod eh order from & euperior Airoeting that he comtdt the wrengful act,
(k) thet he did nmot know, or, as a ressannbly prudent person, would nob

bavn known that the act which ho was dirbected to poerform was i1legel or

=

eontrary to uniyoreslly necoptod standerds of humen comduct snd () that
he motoll, at loest tn @nme extont, undor immediste eomplusion, Heving
sntisfrotorily eatablishad those elements , the mmsunt ta which his son-

tonce should bo mitisatod depanis Mpon, the chearnotor snd oxtent of the

immediate compulainn untor which ke actod, (Bow “ondon Agrsemont of @
Auggpat 1948 Coneoerning Proscosutinn and Puddehnent of Mijer War Oriminals
of thY Jurapors Axia} FI§ £7-10- War Dopartucnt, USy Army, "Rilee nf Land

Wazfara", pavagreph 8i5,1. Chenpe Mo, 1, 16 Wovambor 19444 Dppi_n?/ 5\,;’\%-9
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"Intornationnl law', supra, and the Llandnvery Castle Case eited thoroin;
Miamisl for Oourts-Nartiel", supra; "Heport to the President of Unitod
Statost, 7 June 1946, by Mr. Justice Japkson, U.8. Chief Ysunssl for the
Prosooutisn of Axle Oftiminellity; Extrazct frop Goeblelsy™' The Air Terfor
nf Cur Znemies,"found in fontnote , peee 63, "Military Occupetion and the
Rules of the Law", by Zrnet Fraonkol; United Statew v, Bury, ot al,, opin-
101 DIAWC, September 1945¢ United Status v, Thomas, supre; and United
Stetva v, Sock, et al., oplnlon DJAWC , Dacombor 1946, )

Bvidenoes The defense nbjectad to the mdmission nf Prosecutionle
P-Ex €, an axtraluldeial sworn atetemont by eecused BHITZ, after the do—~
foroe had rested (R 87), Tha objectinn was properly averralsd (R 38).

The acenond whe zave the statement eonl’ nnt bave boen surprised, The
exbisit is primkedly eorroborstive of evidence previnusly adduced in the
onno, The Oourt rostricter’! the use of the oxhibit, 4% tn be used spninst
nccused VOIK only (B #R). Tho roason for such rostriction as 0 uee ie
nvt apparont, But for the fact that the statoment wes larzoly eorrobor-
ativa of evidencs adlucod, » continuance mi~ht heve been ih order, Héwk
aver,nono was rogquestod, Tho ewnrn sbertements of sccumed and witnosses
arc alwaye simipsible resardless of thu prosence or sbsonco of thoeo who
ande them (Subparesraph e(2), SeatinnIB?D, tHanuel for Triel of Wer Orimss
and Relntod Ossoe"| 15 July 1946, es amondod),

Ixamingtion of the éntlrn racnrd falle to disclose dny orrar or
nniesaion in the condust of the triel which rosulted in injuetico to the
soousodl,

Vi, coscrustonst
1. 1% ip recommened thet the findines mnd the spntences bp approved.
2. ILoml Farmg Noe, 13 and 16 to seconplish this result are ettachod

heroto, should 1t mapt with sporoval,

WILLIAM R, OCHEN
e jor Inf
Froau Trisl Branch
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