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ADVIEN aliD dECOMMENDATIONS
1. Urlal DaTi: The sccused wes trled st Dachau, Geruany, 20 October

1947, before a General #ilitary Government Court,
II. CHLatGhs oD PadTICULARS 2

CHentlis I: Violation of the Laws anl Usages of War.

Particulars: In that Otto KHAUSE, a German national, did,

at or in the vielnity of Weimap, Germany, in or aboub

hugust 1944, wrongfully encourage, aid, abet and participate
in the killing of an unkntwn non-German national, an inmate
oI Buchenwald Goncenbrablin Cummp, who was bhen in bhe custedy
of the then German Heleh,

CHAnGE II: Viclation of the Laws and Usages of lWer,

Particulnrs: In thot Obto KduUSE, a German national, ddd,
at or in the vicinlty of Welmar, Cermany, 1o or aboub June
194k, wrongfully encourage, aid, nbet and partielpate in
commitLing an assault upon snpproximately threc unknown non-
German nationals, inmates of Buchenwald Concentration Camp,
who were then in the custody of the then German deich.

(The perticulars of Charge I were amended in Court to delete
- therefrom the words "the killing of" and to substitute there-
" g for the words "committing an assault upen", R §),
(The particulars of Charge II were amended in Court bo delete

therefrom the word "Juns" and to substitute therefor the
wora “September, & 3).

I1I. SULGLMY OF EVIDENCE: In hugust 1944, the sccused who was an 58
~ technical sergeant ab Magdeburg, o subcamp of Buchermald Concentration

s P, assaulved a Jewlsh lnmale Ly beallig him with his fist about the
. Mo Jewish inmete died and Jis body was taken to the bunker where
were pilud up awaiting erematicn,
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‘-ﬁl‘\ﬁm 10k, wne acoused sssaulbed three Jewleh fnmates by




8 G OMMENDATT

Otbo KaAUSE

Nationality: German

Hgel 43

Civilian Status: Bricklayer

@ﬁﬁt_gr_..lrmtuu: Kember of the Nazi Party
 MiMdaey Status: 85 Sergeant

G Charge 1; G Charge I
G Charge I; G Charge IL
10 years, commencing 29 April 1945

Glueck astated in a sworn axt.ra.judiuinl

stabement i& aﬂﬁm of ﬂﬂargg I that at subcamp Magdeburg, which was lo-
cabed dear Wetmar, Gormany, in hugust. ma, after the inmates had returned
#0 the rall
m ﬁm :‘Egﬁ&ﬁlﬂ!qr because they had not done it properly. in exhausted
: ,' mate who wes atanding in formatlon two rows ahesd of the witness
could ﬂlﬂ@ m up J&it.h the other inmates. The accuged sew him and beat
him seversd bimes about the head with his fist, The inmite fell down and
died. sfter roll call the body was teken to the bunker where bodies were
piled aweiting eremstion (g 93 P-lix 6).

In support of Charge II Glueck stated that at subcamp Magdeburg in
Saphﬁmbm-lﬁw., a Jewish inmate left his place of work to pick up some

. enll square after work, they were ordered to remove and replace

apples from a nearby orchard, He did not return in time and was reported
missing, About two hours later, while the inmates were in formation, the
aceused and two other 53 non-conmissioned officers brought the inmate

back to camp., He was almost dragged by a dog, followed by the S3 men.

Y 8
They pluced the inmate on top of the bunker and set the dog on him for

~ about a half hour, The inmate's clothing was torn to pieces, he was all

~ povered with blood and screamed loudly with pain, The camp leader an-

i :M:rthat-wwwbody who tried to escape would receive the same treat-

The next day the accused was seen in the washroom by the witness
m&m 4 hose on bthe same inmate, Shortly after the accused
len the witness enbered the washroom, the inmate was lvinez
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In connection wiﬁ: Charge 11 Herschkowitz stated in a sworn extra-
Judielal statement that one morning in August 194k, his friend, whese loge
were badly swollen from malnutrition, appeared for roll call with his legs
mw&npinu of blanket; and that the accused upon seelng this, yelled
at W"ﬁum- you, you dirty Jew, you destroved a blankeb!". The anensed

\ mw hﬁmmith his fist several times and when he fell, kicked him a

¥H timea with his boots. The inmate bled from his nose and mouth and was
taken to the dispensary, Three days later the witness was infarmed by the
inmate doctor that the asssulted inmate had died., In September 1944, when
i the witness was in Lhe dispensary, as a result of having art{:ppiad an & sharp
plece of iron which injured his foot, the accused met him while he was on
. iz way b9 the toilet. The accused called the inmatc doetor and asked
. him why tﬁa witness was 6111 in the diapensary. The doctor said he was
unfit for werk, The accused bhen hit the witness several times on the face
‘with his fist, knoclked out two of his tecth, and when he fell down, kiecked
him several times (4 10; P-Ex 7),

The acoused entered a ples of guilty as Lo each of Charges T and TT
as amended (« 8),

Evidence for Defense: 'The prosecution, defense and accused stipulated
to certain facts which were offered to the Court by the accused in miti-

 gatien (4 12).

R

,'.‘;._rjl It was stipulated that after being wounded in combat the accused wus
- M Yo Camp Buchenwald 23 January 1942 and secved as a guard at subeamp

rg. His duty included maintenance of diseipline among the Hungarian

~ Jews confined there, and he occasionally best inmates to curtail stealing

Adanates, In September 194, the accused aided the camp eldest,
ilter Duda, of suboamp Magdeburg to escape. He was arrested for that

- on the floor dead, Two prisoners carried the body to the morgue (it 93 P-Ex 6),



It was further stipulated that if former subcamp Mapdebure inmate
lmil Ackermann were present he would testify that the acetused always
treated the inmates properly. He made it possible for them to have visits
from relatives. If Fritz Bueschel, former civilian freight yard worker
in the vicinity of Weimar were present, he would testify that he ebserved
the accused with inmates at the freight yards and he always treated them
in a decent manoer, Several times the accused gave him money and food
rabion tickets to buy bread for the inmates, and he saw him distribute it
to them (a4 12, 13),

cufficiency of hvidence: Sufficient evidence was adduced by the pro-
secutlon to substantiste the charges and to support the Court's acceptance
of the accused's plea of guilty.

The findings of guilty are warranted by the evidence, The sentence
is not excessive,

ggiiﬁﬂggg;_.ﬂu Potitions for deview nor Petitions for Clemency were

‘That the findings and sentence be approved.

The particulars under Charges

I and ii,fanflmeaﬁﬁﬂ; alleged that the necused participated in commitbing
&l&aﬁi%uuq;nn:nnniﬂﬁnm&ﬂ nationals, In so far as the evidence adduced is
concernad it may be that they were nationals of countries which were co-
belllgerants of Germany, since i£ was only shown that they wero Jewish
and no nationality was indicated. Although not raised during the trial,
the qusstion arises ss to whether the Court would have had jurisdiction
if the vietdms were in fact nationals of 2 country which was at the time
s eo-bellizarent of Germany,

International law is comprised of that body of rules and principles
which govern the conduct of nationa in their relations and intercourse with

gach other. The law of war eonstitubteés a portion of that body of law., A
violation of the law of war iz a war crime. For an illegil act to be a

war orime certain elements must be present, viz., (1) the act muat be a

L




1 law; (2) there must be a1
 and ﬂu vietim; and (3) ﬁn
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the discretion of a state, lowover, it is axiomstic that ‘& -a_t;aﬁ-ah MQM 5 |
to the law of wir wnich forns u part of the law of nations, ia intercsted
dn bhe preservetion and the enforcement thercof, Ihis s true, -rimanwﬁa}é:' p
of when m'%mnﬁhu-m’:m was Mttaﬂ., the belligereney stutus ol the i
lopality of the vietims, ("Universility of

Crime: ", by Cowlea, Culifornia Law deview, ""olum
1'?% ﬂ, pages 1772185 "Low . aeports of Trials of War . -

r
o = A\ r
. i . y ) ) - { & ] *I
~ referrod to as "law eporta”, Volume I, puges 41, 42, 43, 1033 United B
- -
‘States v, Klein, et al,, dadamar wurder Factory Case, opinion DJANC, ')

+I
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Gase, opinfon DJAWC, karch L9463 Uniled States v, Becker, ¢t #l., Flogssen~

Februwry 1946; United Btates v, Weiss, ot al., Dachau Concentpution Oamp

:btmg-.&unuﬁnhwution -ﬂmnp'ﬂauﬂ, opinion DJAWC, <ay 1947; United States w, _1|-

brust, opinion Ddant, Guptember 1947; and United States v, Otto, apinw, Lo
DRI, July 1947 ) A British coust sitting in Singapore tried Tonono
ma the Jﬂ,’p&nﬂﬂ& r.rm,;r wnd sentenced him to death by ha.nging r.
ﬂlaﬁﬂ}mm dmerican mrisoners of war ab Saigon, French I&&u—ﬂﬁiw
(LH‘H Asports, %Inm! Hr page 128), :
It 4s elear thut the Court Hud jurisdiction of the pecson of the ae=

a
n
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ieusud and of tha subjoct m:;ﬁta'ah

W of Ghavgeat Section W, page 409, of the "fl&mﬂ.i m

'T_‘. b il om e 5 il ™. il e w?mﬁ'—r_
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d ‘lﬁ the defense bo prepare its cuse to mest the charges as smended

iy Plos of Guilty: TPI'LEI plea of suilty by thu accused was properly ac-
2 cepted by the {‘FIJ'IIII."t {t 11).
seetdon SOL, Memnual for Tri.l of Ve Crimes und delated Cases,"
15 July 1946, provides that the Court may impose & sentence on & plea of
,g:iity withoubt lurther p::Qaf. S3imdlirly, Puragraph €8 (a), T 27-255,
“M:llit.ar;rr Justiee Frocedures,” prnvideé bhat an ageuscd oan be _un’m‘iateﬁ
on the besis of u plea of guilty without any evidence being prescnted.
Seetion 5-328, Ohsnge L to Title 5, "Legul and Pepal Admlrilstration,™
of Mdlitury Govesnment Begulations," published by Office of Wililary
Goveenment €or Germany (U3), 27 larch 1947, provides in part as follows:

Mhe procedure in Intermedinte and General
43 Courts shall be the same a8 that provided
herein for Summury N3 Courts except thatsins:

Yo, & ples of guillty to un offense pun-
ishable by decth mny' be neerpted provided the
court 1s satisfied from the nuture of the case
thet the punishmont of death would be cleacly
‘uxcessive «nd bhab s lesser punlstment which
‘it is within ite power to lapose would sulfice,"
' f ooy e AR P )

' . |Seetien 5-325, «, Tikla 5, supra, provides in part, with respect to
thaw&lﬁﬂmﬁ in Sumioy MG Courta, as follows:

~ "Upon o ples of gullty of sll offenses

ehupged, & Summary Coprt will hear such stabe-

ments for the prosecution nd: the defense and

such ovidence s it requires te enuble 1t to

dotermine the sentense to be imposed, e

The Oowrt compiied with the above presecibed progedure din aceepting
bhu plas of gullis.

bxamlnation of the wntire record f41ls to discloge any error or
onlsalon whinh'--:rasu:fhe& in Snjustica to the aceused,
VL. QOUCLUSIONS:

1. It 4s recommended that the findinzs snd the-s_&ﬁtanea be approved.







