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A=O ALY

7 January 1948
UNITED STATRES

LE

:;. faea Wa, 000-Bushenwald-3
)

Drnst Bedl JACKOBI
] REVINN AND HECOMIENDATIONS
T, [HIAD DATA: The mocussd wae trind At Dachau, Gormeny, during the

poriod &1 Getober - & November 1947, before & Goneral Military Government

MLGEGH I3 Violation of the Iawe and Usagos of Wer.

Purtioulers: In that Ernst Bmil JAGBS, & German netdional,
d1d, at or in the vicinity of Weinar, Germany, in nr about
Janusry 1043, wrongfully oncourage, aid. abat and participate
in the killing of approximately three non-German nationals,
inmates of the Buchenwald Concontretion Osmp, who woere thon
in the custody of the then German Heich, tho sxuct namcs and
numbore of euch persons being unknown.

AHANEE 113 Vielatinn nf the Laws and Usagmes °f War,

Perticulars: In that HSrnet Fmil JAGEDRES, & Oerman national,
did, &% or in the vieinity of Weimnr, Gerrany, in or shout
June 1943, wrongfully encourage, aid, abot sand participate
in the killing of approximately three non-Berpan nationels,
inmatos of Pushonwald Concentratlon farp, who weroe thon

in the custody of the then German Reich, the exact names and
munbers nf such persnnes bheing unknown.

CHARGE IIT: TViolsticn of the Laws and Usagos of War,

Furtisulare: Tn that Brnst Hmil JACKOBRS, & German national ,
did4, st or in the vieinity of Weimar, @Gerneny, in or abput
June 1943, wrongfully encourage, aid, abet and partidipate

in the killing of an unknewn non~German national, &n inmate
of Puehenwald Concontration Camp, who wae then in the custody
of the thon Gorman Hoich.

(WoTH: Befors the arraigmmont, the particulars under tho
. sharges were smended on motion of the prosccution (R 7,
En‘_hl'uﬂting "Januery 1944" for "January 1943", and .
Yermnitting mesaults upon" for " the killing of" in tho
particulers under Charge I; substituting "gonmitting assaultis
upon® £ar "the killing of" in the partieulars under Charge IT;
and substituting "eommitting asesulte upon" for "the killing
it of" in the partiewlars under Charge III.) '
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The mecusal wis 20 £8 rastor sworgesnt m

I,
sssigned as & dotsil leader et 8 ermsyructicn slite ab Buehenwald
Arneentration Oanp, where the Gustloff Works fastory was lakoer

locatorl, The trieidonts involved in Cherpes I, II and 1I1 and the

particulnrs thareunder, will horeinaftor be referred to as Incidents

Wra, 1, 2 and 8, roapoctivaly.
Ineident Hoe 1 In the winter of 1943-1944, the aceusad boat

Loon Wolssobno, & ¥nlieh inmate,
flc a1l dsy in his wot eloshing.
4 fareed two Polish inmaies

—pp—

with nis fiets anf dippod hin into

wvatar, thon made him wo

15 Jenuary or Yobtruary 1944, the mccuss

inte wator in their clothing when the tomparsture was 10 degrocs

ta dive

balow sern, centlmrade, The inmatos were then forcad to work in their

wet clothing for eight %o ten hours,

Inoldept Mo, 24 In about July 1943, tho aocuged ordored 855
chase scme Polish innatos through the
fhote wore

Poohnical Sergeant Sohmidt to

1ino of sontrice, Sehmidt ehased oné through she lineg

fired and somoona Wil earried away, Twelve houre 1ater anothor inmate

wng chasod through the line by Gehmidt snd wee not ween again,.

I .
In June 1943 the accused boat &n inmate, spparently Husslan,

with blond and

i with an osk walicing etick until the inmate lay coverad

apparently diod.
Incident Mo, St In Mey 1943 the ac

to got into & waber wole about one and & half metor
to breathe, the socused boat his head

cused compelled & Hageian inmate

¢ feep, DIach timo

T wT—

tho inmate stuck his head out
l with a stick snd told hin to get down paain.

The inmate was Toquired

g0 remsin in his web elothine, ILater 1t whs rgported that the vietin

nad sone %o the Alepensery.
gem referrsd to ss & " Stavensnt”

Unlass otherwise indicatet, an |

+f oxtrejuiieial sworn testinonye

1y in the forn

=
-

Hationality: German W{E"Eﬂ @;
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Civilian Btetus; Jountry Ilnspector for Insurance
Agenoy
Party Statua: Member Nasi Farty from 1939
Militery Status: 85 Master Sorgoent
Ploa; NG Charge I1; NO Charge II;
WG Charge II1
Tindinesy 8 Chargs Iy G Charge II;
G Charps I1I
Hentenoe 1& years, comtenecing 2 May 1946

The accuaad offered & ples of suilty to
&2ll chergoes and particulars, except that he stated in Court that he Aid
not know whether the inmatos sgesulted were non-Gernan netionals (R 8),
Ho sdmitted thay he beat and kicked inmates (R 9)e The Oourt rofused

to accept tho plea of guilty and entered a plea of not guilty for the

secused (1 11),

Une witndes stated in hils StRtonent that tho accustrl, An S5 maskor

sorgoont snd detall leader at Buchenynld Ooncentration Oanp, togother

with 88 Technicel Sergesnt Schmidt, carrisd out 4 reign of terror among
inmatoe in the dotail; that there wae not & day thet mombers of tho de-
241 wore not mistrested with & thick eolub by Schmidt or with & knotted
stick ontwined with stedl wire by the acecused (R 28; P-Ex 9a). ancther
witnogs atAated in hie Statemont that in the early winter montha of 1944,
the acoused, a nmaster sergesnt and detail lender at tho Gustloff Works,
boat lussian, Bnl.gia.n and Fronch inmates vieiously in the lavatory of
hall L ant that he cRw the acousen peating inmates in the Jews with hie
clonchod fiate (R 29; P-Ex 10A), & witness tostifisd that the work plnce
of the mocussd's deteil was the constructicn site for railroad station
Buchenwald, which was larer on the GustlorY Works raetory (R 20).
Defonse witnses Kransra 'atatad. in Hle unsworn pretrisl statoment
that he wee an inmate of Buchonwald from March 1843 until April 1945 and

il

they ho knew the secusod therg &8 Bn 55 noncommisalonad offlcer mand i1

detafl leader in the Guatloff Works factory (R 30; D-Ex 1A), mﬁifﬂh‘dh
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Ingident No, 1; 4 former Polish inmate, Weimamann, testifiod thet
ho was st Buchenwald Ooncentration Oamp fram Ostober 1939 until January
1940; shat in (ke winter of 1948-1044 the acouscd bent him with hie
fiote and the following morning, & terribly eold dey, tho sccused dipped
- him three times into water; and that the maccueed then issued ordars %o
witnesu! forouan Whiat tho witness wns ko werl all day in hiw wot alathing
__(B 24-27), In an unsworn pretrial statement, the witness relatod sub-
gtantinlly tho eame story, In adiition he atated that emch of the three
blous he wee &i’ppu'd. in tho wobor, ho wis forsod to sitay under wmter until
ho eould hold hie breath no longer; that efter he was finally allowod tn
got out of the water, the acouged hit end kieked him for half an hour;
‘end sl sccused threatened bo kill him if ho told mayons of thy lnsldent
(& 107 P-Ex 8).

It wee stipulated thet, if the witnese Heymann wore prosent he
would toséify bhat in Jadunry or Pobruary 1044, ho esw sceusal foman bwn
Polish inmetes to dive into weter in their olothing st & time when the
tm_a:‘itﬁl:& wag 10 Aszrecs below zoro sentisrade. The inmates wore then
forced Ao work eichb bo bon hiurs in tholr wet olethins (R 27), Ia his
S.ﬁ'ﬁ;ammi._ this witness stebed thet he was an inmete in Buchemweld from
June 1938 to April 1945 (R 9; P-Ex 84),
 Incident Nog 2: A formér Oirpen inmate, Kornblum, teatificd that
ho wag sent to Buchenweld Ooncentration Onmp in May 1943 and was & member
of mceussd's detail from May to September 1943, which dstail worked st
the constructlcnm alte for theo Bushenwald rallrond etntlon, It was lmtar
the Guatloff Worke factory, The witness further testifiod that one morning
about July 194% thers wes an armument betwsen S5 Technical Bergoant
Belimidby nno of vho namhﬁ.ﬁ.l in shnrse oFf the ilnmetos in tho Aeenecdls
dutail, snd "the Poles"; that from a distance of 10 to 12 meters tho
witnoas honrd the acouséd order Schmidt to chess these Folish inmates 4

throush tho lino of sontrios; that he esw Sshmidt beoting the inmatos _i

ool o

il chegdme thom in the direction of the barbed wire; that one wes oh

iy Matm VY
into the 1ing of sentrics; that he heard shots snd in & ehort time ha f| ——— =
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T hody osrried mwmy; that about 12 DOurs LATEr NEONM1AT CRAEEN ANOLAOT
.mn inmate through the line of nan‘b.rinl; and thzt he never =&y the
latter inmets 2gnin (R 18-15, 17-21).

In his statoment another former inmate stated that in June 1948,
while the nocused was detall leater at the Gustloff Works, he beet en
inmato, who appeared to be Ruselan, with an ok walking etick abeut 26
millimeters in dlaneter and B0 or 90 centimsters long until tho innate
lay coversd with blood mnd spparently dead; end that he wne unable %o
meley aertain the innate was dead boomuse, if he hed gotten ton near, he
would have been punished (R 29; P-ix 1U4),

Inoident Mo, 3; Witness Kornblum testified that a few moters,
about 10, from the construetion site for tha reilrond station Bushenwsld,
whors he worked ad & memper of the scous:il'e detail, there was & Dig
hole approximstely one snd # half meters deep; thet in Mey 1943 the
socousod foread & Ruseian inmate to cet under the water in this hole; that,
gvery time the Hugsilan inmage stuck his head out t0 bresthe, the ncoused
bomt his heed with & stick or kicked him with his foot and $old him o
w0t fdown Agring that later thoe Ruseian inmate stood in his wet clothing
on & vort of remp where he wae very cnld; that he returned tn camp in who
uvening; aad that he d4id not see the Tueslan inmate nsain, tut follow
inmatos told him he wee ia tho dispensary (L 186, 21). Subatantially the same
atory ia given by this witnose in his statament (i 10; P-Bx 7A),

Bvidenog for Dofenve: The aceused bostified that he was ot a dotail
leader (R 82), Lator he bestifiod thet ho bucame & detadl leader in
Awzuet or Saptember 1943 (R 34), Witnees Kramars stated in An unewnro
yrotrial statonont that he knew the accusad at Puchenwald whore ho saw

Uim oconeisnally; that he wae never beaten or mistroated by the moousad;

and thet he never saw the acoussd kill An inmate (4 #U; L-BX LA).

. Aanother witness stated in hie Statement that he 414 not know of the

seguoed svur havin: killed an inmate; that the nooused wee not the

type to report an inmate; that yhen food wes loft over in the air




Poushit food for the inmmtes with hie own money; and that tho mscusod earripd
a yelling onne to pdd hin in walling, but he never hit smaybody with 1%
(& 213 DEx 2),

Ideddont lin, 1 The socussd in his unsworn pretrial etatoment denloed
thet witnese Welssoann wae in his detail and stoted thet this witness did
not toll thoe truth (K 84). Mo aceused dendcd that he éver "bathed" in-
nates, Ho admitted supervising the "bathing" of four protective cugtndy
inmates in suguet 1943, dut explainod that thie wne done pursuant o
tho desire of the rast of the protective custody inmates from whom thess
four had wt~len (i1 B2).

Inoileny Yo, 2: The nocused denied that he had ever chasod Anyone
{rito the ohnin of gusarte (0 32). Ho aleo donded having beaten anyone with
his atick, eaying that he uaed 1t oly for support (R 34).

Ineldont No, 3: Tho sccused fenled $hat ho bad over "bathod" inmates
or that he cver beat enyone with his stick (I 32, 34),

Sufficlency of Evidence: Tho findinge of suilty under esch charae wero
warrantod by thoe evidenco. Tho sentence 1s noy exceselve,

Botitions: & Petition for Heview was filed by Major 4, 1, Myatt, dr.,
fefensc counvel, 10 November 1947, Wo Petitions for Clomenecy wore filed,

Hecoppmentetion: That the findinge and sentence be mpprovod,

Vo QUISTIONS OF LAW:

Jurislicti-n: It 4s clear that the Oourt had Jurisdiction of the
person of the ncoused and of the eubjuct matter,

Judicial Nntiea: 411 of tho evidence in this omec wae to tho offoct
that the offunses mllegod $6 have beon committeod by the mecusod were
vonmitted in or noar Buchenwald Comoentration Oamp, althoush thors was
1o tootinony thot Buchenwald Ooneentration O=mp was loemted ay or in
+ho viednity of Weimar, Germanys This faet oould have been Judieinlly
sacognised by the Court me a subjeect of comuon and general knowledze,

Flea of Guilty: Seetion 501, "Manual for Triml of War Crimee and
liglnteil Ossca!, 16 July 1946, as snondsd, provides that while the Oourt

may sentence on & plea of guilty without further proof, it muet re W“a;gﬂ vy
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evidanne to determine thet the ploa was not lmprovident or utnqualified, q
after hearing such gvidonce the Dourt will be closcd and will determine :
by majrrdty wata vhothar aush plea of guilty should be entersd for tha

aocusuds The ascused in this case, whon interrosated by the Oours,

stetod that ho A4d not know whoether the poreons agsaulted by him ware

pon Ooyens matdannle (R A)., Tha Oourt, after recolvins evidence as to

the offenscs alleged, rofusod to accopt the scousedls plea of guilty and

ordered that a plea of not guilty be entered ma %n each of the charges

and partdenlawa (1 0211,

& gquestion not ralsod
durins the courss of the trial, btut which merite ddeseussion, is whothor
tha ohapzan and partienlars thereunder are lesally sufficlient.

Tapagraph b, Heotion 5-823, Title 6, "Logal and Ponal Adminigtration”
of Miilitary Goveynment Negul=tions," published by Offlec of Military
Bewarnmant £or Gavmany (U8), 29 March 1947, reasuirse that cach charseo
dipclose mme nffense only. Mech cherge in the instant cnse allepes
violation of the lawe and ussges of war, legardless of the expression
Mlawe nnd nengaal of war, only one nffense s allaged, i.e.. 8 violation
Jf the "ley" of wer. In tho case of In re Yapashita, 66 Suprems Court
Heporter Eﬁﬂﬁ. the charze alleszed violation of the "lawe of war," yet Mr,
hief Juatisa Btnne, in referrins to the charpe, used tho expresslon that

1% alleged "e violation of the law of war" (undorscoring supplied), Thus

it is ocloar that the more appropriate expreasicn ie "a violatlon of the

1aw af wep, W
a8 to the guestion nf whether each charse and the particulars there-
wmdor allege more than one offense, insemuch e more than nno illegal

ant 4n drvelwad, the fallnwing langmapga in the Yammehits comee, suprsa. la

woTtinant:

"The (harcze, Nedther Oongreesional amction nor the .
military orders sonetituting the eommlesion suthorised

it tn pleasa patikionor on hrinl unlaas the eharsa )
preferred apainet hinm 4e of a violation »f the law of
wor, The aherse, 8o far 2e now relevent, 1s that 1 :
potitioner, between October 9, 1944 and September 2, IME, ‘m 8lEq Yy
An the Philippino Ielends, 'whﬂa commender of nmﬂﬁ i e S
: ffm- of Japan at war with the United Statos of America AN TR s




and 1ts allieas, unlewfully disregarded and fniled to |
discharge his duty ae eommender o omntrol the opepa- |
tions of the menmbers of his eommand, permlittin: them
to eommit brutal atrocitles and nther hish erimes
‘Heainet poople of the Unlted States and of ite alliles
mnld doponfonoloo; particularly the Fhilippinos;
and he . . . thereby violated the laws of war?,

"Bille of particulars, filed by the prosseution
by order of the gommiseion, mllege & series of acte,
ong hundred and twenty-three in number, committed by
members of the forces under petiticner's eommand
Surdings tho porisd mentionsd, The firet lten spocifies
the execution of 'a deliberete plen and purpose to
masagora and extermiinate a large part of the olvilian
populetion of Batansna Province, and tn devaginte and
dostray publio, private and religivue property therein,
ag a4 result of which more than 25,000 men, women and
ehildron, all usarmed ansncombatent civillsans, woere
britally mistreated and killed, without couse or triel,
an! entire saftledents were devaptated and destroyedl wanton-
1y end without military neceseity,' Other itoms specify
acfe of violence, eruelty and homicide inflieted upon
thu oclvilian popplation and prisoners of war, acts of
wheloesala pﬂlﬂéﬂ aand bthe weaton destruction of rellslcous
monumente,"

anpther aspact of the question as to legsl sufficicncy of the
roepuctive chargee and partlculars not ralsed during i:.b.al trial is whether
seeh charge and the particulars thercunder are stated with suffieient
partioularity and definiteness, In the Yamashita cass, supra, with re—
spoet §0 the broad allesmations involving numerous oriminal acts, the
Fuprema Oourt statod;

"Otviously chapges of violations of the law
of war triable before a military tridunal need not
be stated with the precieion of a eommon law in—
dietment, Of, Collins v, McDonald, supre, 420, But
wo ooneluds that the allegations of the charge, taested
by any reasonable standard, adeguatoly allegses o
violetion of the law of war and that the commission
had authority to try and decide the issus which it
raised, Of, Dealy v, United Statee, 162 U, 8, 539;
Willlemeon ve Unltod Otabes, 207 U, 2, 480, 4473
Glagser v, United States, 315 U, S. 60, 68, and
capus elted,"”

A It 1¢ apparont that the allepgatione in the instant caso specify the
eriminel acte and ldenblfy Llw bluw, the plasce, and wne vietims thereos
wlth sonsiderably more particularity than did the allegations 3n the
 iomashita cass,
#xidenoe as bo Iudepondend Illumsl &cisi A8 sppenrs herein uy the
5 M“% of the evidence for the prosecution, the recnrd contains wi&u:l MEIFGW‘:
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&8 to.the commiselon of certain illegal acte not coverad by the allega—

tions, Thus the gquestion is raised as t~ tho legal elenificance of the

e

afdniseion of evlidence ag to the onrmmiesion by the acscused of such in-
dependint illesel aots. '

Bootdion 5-364,4, Title By "Legal mnd Fenal Aduinistration" of
"¥ilitery Government Rugulations," published by Offlce of Milltary
Government for Gormany (US), 27 March 1947, provides that "all evidence
wiloh will &id in determining the truth will be admittod," Sub-
paragraph &, Sectlon 2370, "Mapual for Trial of War Orimee and Related
Casos," 15 July iﬂﬁﬂ, as amended, provides that a war erimes tribunel
mey adult any evidense which in its opinion has prodative velus, Sube-
paragraph o (2) of said Section 270 provides that a war erimes
tribunal may adnit any evidence believed to be of probvative valus or,
to apply & similar test, evidence which would be helpful in arrivine at
& true finding,

The Staff Judge Advoeates, Heamdquarters, United States Forees in
sustrie, in hie review of a war srimes case, United States v, Karolyi, et
8l,, Onse Wo, 5100, Soptember 1946, tried by a military commisaion
eppointed by that headqusrters, stated with resard to svidence concerning
indepondent crimes committed by the accused, that it would be disregarded
only in the event that thers 1s sufficient admissible ovidence to sustain
tho findings as to the orime charged, He further stnted that the sontences
involved in that ease should not be disapproved merely bocnuse of the ad-
muion of ovidence relating to separate indevenient orimes. if there s
cxffiolont evidence, sxelusive of that relatinz to such independent
wimee, 40 sustaln the findings as to the erime charped. The Judge
“9voente clted in his review, in support: of his position, parazraph B7b.
ge 74, "Manual for Courte-Martiel, U,S5, army," 1928, which paragragh
is beged upon aArtlele of War B7. |

& 1liks rule is contadnod in the resulatione speoifically applisabla
&0 Militery Government Courta:
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