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Faul WOLFRAM

REVIEW AND RECOMMENDAT IONS
Ts TRIAL DATAs The sooused was tried at Dachau, Germany, durlng the
period 16-16 Cotober 1947, before a foneml Military Govertment Court,

II. OCHARGES AND PARTICTULARS:

Rl

OFARGE Iy Violatlon of the Iawa and Usages of Tar,

Partioularss In that Phul WOLFRAM, a German mtioml or
pereon acting with German matiorals, acting in purnwmnce
of a ocommon design to subject the peracns horoinefber
desorlbed to killings, boatings, torturss, starvation,
nbuses, and Ilndignities, did, et or in the vieilnity of
the Mautheusen Conpentrmtlon famp, ot Caetle Hurthelm, and

at or in the vioinity of the Mauthausen Jub-camps, inslude-
ing but not Iimitod to Ebensps, Oross-Haming, Gunskirchen,
Gusen, Hinterbruehl, lambeoh, Linz, Loiblpass, Maolk,
Sehwoohat, 9%, Georgen, 8t, lambrecht, 8%, Valentin, Steyr,
Vienm , Wisner-Noudorf, all ia Austria, at various nnd
sundry tlmes botweon Janwairey 1, 1942, and Vay 5, 10456,
wrongfully oocoumge, ald, abot, and purtioipato in the
pubjeotion of Poles, Fromohmen, Grooks, Yugoslave, Oiticons
of tho Bovlet Union, Norwpgians, Danos, Belgians, Cltigens
of the Netherlands, Citizena of the Grand Duchy of Luxome
bourg, Turks, Britlsh Bubjeots, stateless porscns, Ozache,

Chifiese, Citizens of the Unlited States of Amorien, and
athar naneGrrmn rmtiom le who wors than nnd bthoprs In tha

oustody of the thsn Germun Heloh, and members of the armed
foroes of mtlone then at war with the then Gorman llaioh
who were thon and there surrendsrsd and unarmed prlscnors
of var in the custody of the then Gorman Releh, to kill-
ings, beatings, tortures, starvation, abuses and indig-
nities, the oot mmes and numbers of such persons being
unlmevn, bub agerogating thoeusanda e

DHARGE IIr Vielatlon of the laws and Usages of War,

Partioulurs: In that Faul WOLFHAM, s Germn matioml, 414,
at or in the vioinity of Gusen, Austria, 1 or about Dotobor
1841, wrongfully coooumpe, ald, abeb und participate in the
Eilling of twe uoknows noo-Gormno mmtlomls, lnmtes of Gusen
I Congentratlon Camp, who wore then in the custody of the then
Garmn Holoh,

CHLRGE ITI+ Viclatlon of the Iawes and Usapges of War,
Fartioularss In that Paul WOLFRAM, a Gorman mtioml, did,

ot or in the vicinlty of fuasen, Austria, in or about Gotober
1941, wrongfully encourage, aid, abet and partioipte in the



kEilling of an wiknown noo-Gsrmn matiom 1, an inmta s
Gusen I Concentratlon Camp, who was then in the sumtndy

af the then German Relohs

111, SUMMLRY OF EVIDEMCE: The acoused was a first llsuterant aof the 33

and ws in charge of the stones quirry at Gusen I, n subsamp of Mauthausen
Conoentration Camp, from 4 Dacember 1940 to 2 May 1845,

The offences alleged under Oharges I, IT npd ITT apd the partioulars
thareunder will hereim fter be rsfarred to as the "oormon desipn" and
inaldants Hes, 2 and 5, saspastivaly,

Compon Design. As mnager of the stone quarry dn suboamp Guaen I,
the dcoused participated in execution of the Muuthausen Consentratiaon
Camp maos atrooity, Proseoutlon's Hxhiblt P=Ex 6 1a a certified oopy of
the charge, pertloulars, findings and senfences in the parent Mauthausen
Oonpentration Camp Oase (United 3Stateas v, Altfuldissh, et al,, 0C0«50=5,

opinion DMAWC, 25 February 1947, hereimafter referred to as the "Parent

Cuse" , vow Jwublua V¥, puob), '

Insident Moy 2, In the fall of ]:'B_‘d.l, at submamp Gusen I, the acousad

hit 5 Spanish inmte, who did not work fas% enough, with hla fist and then
kisked him,. causing ths viotin 4o fall one meter on to & Polish inmte
worklng below, Both iamtes then foll about 16 meters on to the sharp
stones at the bottom of the stone Quarry, Foth viotims wers imetantly
leilled,

Inoldent Ho. 8, In the winter of 1841-1842, in suboarp Guasan I,

the asoused kleked o PFolish immate from the top of the ladpe of the stone
auarry, causing him to fall 30 to B0 meters, The victim died instantly,
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Findings G Charge I; 0 Charge IIj
4 Gharge III

Sentenoer Life Imprisonment

Evidenes for Presesutionn

Common Designy The wooused was the geneml maager and repregantot=

tive of the operators of the stoms quarry in subcamp Gusen I from 1940 o
1945, The etone gquarry was owned and opereted by the Garman Furth and
Stone Works Company, whish firm was owned and sontrolled by the 53 (R 10,
B0y B8y 8y 4b, 468, TH, T6, ¥8, 104, 114}, At first the acouged wap &
oivillan and wore eivilinn clothes, In 1544 the aooused wore the uni-
form of an 88 first llevkemant (R 11, 19, 31, 67, 68),

He oontrolled and directed all thufwurk in the stone guarry (R 10,
11, 20, 29, 48, 50, 81, 86, 81, 08, 100}, All inmtes who worked in the
stong quarry wors dependsrt upon the nooused rnr‘."'u 'E?c%;u. food wnd work
wesignmentas (R 24, 25, 28, 31, 38, 60)e He wes responaible for maints ine
ing diseipline (R 88, 80), Ho h;:-d. an office near the stone quarry (R 20),
ard yme in the stone quarry every day {R 48, 69, 71, 76). The aocused wms
the terrcr of the inmtes und the capos (R 88), Everyone wais afmid of
him and started to work am st as they hnu;d when he wppearesd (B 49, 87),
He sent weak Inmites ek to camp to be extermlmted (R 25, 47, 48), He
gpave Instrustions to the capos and 33 Ilnan._n.r.ld held daily meetings with
the papos, He sxhorted the capos to get Ihn*:nru work out of the ilnmtes
(R 87, 60, 61). ‘

The work in the stone quarry was very arducus ard mny inmtes died

from exhaustion (R 29, 81, 44, 88, 89), PFalse enmtries wore mde in the

doath bosks ab subcamp Gusen I as bo bhe ssuses of deaih uf thuse lumtes

who ware killed by heatlngs and shootings ln the stone quurry mnd by

belng kicked dowm into the stone quarry (R 82-84), The accused reported irmtes
for punisbment ns a result of which thoy wers beaten and hanged (R 25, 28,

53, B4, 58, 61, 62, 81, 99, 107, 111, 120, 121), He persomlly beut and

killed inmtes (R 11, 23, 40, 41, 58, 59, 83), A% various times there

wers [rom -lEOD to 2500 non-Germin inmtes worklng under the aooused in

the atons quarry (B 11, 32, 63, 115, 118, 118),



Marolnink, s former lnmate of gubsamp Gusen I, vestifled that in
1048 en & sbone quariy debail, the scouscd eaw o Husclan lumbe dolug
poor Juality stone outting work. The aooused then ordersd the lomute 4o
bend over and gave him 25 blews on the buttocks with a board, The lnmte
could net stand the blows and when he tried to aveold them, the nosusad
beat him over ths hmd:. Tha vistim was taken to the dispensary, AL few
days later the wltneas wana told Wy other Russian inmtbtes that the vistim
had died (R 18)s 4lsc 4in 1943 at the stons Auarry, the acoused fock the
nunbers of 1o0 inmtes who wera $00 weak to work and caused them fo be
locked in an unfinished bulilding for ebout a monthy During this pericd
they ware pilven enly ons elghth ef the normml matlon, A1l but 16 ef

them died [H 16=19, 26=-£8)s Am the aesused wrove down the numbers he
sald, "all the oripples have to dis" (R 17, 20), A similar insident
involring approximately 150 Inmtes ooourred in 1943 with simlilar aonse=
quences (R 13, 17, 47, EE._EG.IEE!' 1),

Jaroszewion, a former inmtn.of gubosamp Gusan I, tastifisd that in
Ontobar er Novembsr 1948, while he was worklng on the gsewer sonstruction
detall, froma distance of three or four metars he saw the acouned hit a
Enliah Inmmta in the fae with hin fls+t u.u.ugin.t fim ta M1l te tha zround.
The aacused then kisked thne inmte for severnl minutes, steod on hie
shreat for one or twe minubes and utmnlglad him to dedth [R 39-44),
Immedintely after the incident the mooused left the sosns (R 41), The dead
bedy of the vietim was ocarried away by the witnese and a cape and plicad
on the scnarete flecr rext to the stome mill (R 41), The vistim wis
dead; he saw tlat the bedy wme atiff and sold (E H}. At 1700 hours,
lometos carried the dead beody back 4o dhe victim's ohono quarry dotadl
(& 42).

Blomdaki, o former inmbe of subsamp Gusen I, testified that in
1941 the aosused reporied twe of his Polish inmte frisnde to the camp
sdministrator for allsgedly being lazy and idle, On roll call squre
in the o the two Polish inmtes wers glven 25 blows mioh., They dled
iboub 1 minutes after receiving the punisghment, The witness saw the
bastings und saw the dead bndlaen after they were taken off the soaffeld
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e which khey were boatea (R 40, 66}y The vistlms suffersd a heart
atrcke aooording to the diagnoais after their death (I 48),
Glowadakl further testified that in Jamary 1945, in suboamp Gusen %

the sooused, wearing the uniform of an 88 first lisutenant, shot and

killed thres inmtes one of whish was a Russian prisoner of wnr, At the
time the viotlma were outalds of the tunnals, immediately after an air

ridd whieh lasted from 1100 to 1500 hours, in violatlon of an ordepr whish

redqulred lnMmtes To redRin in the tunnels during sir mids and whioh
spasifled %hat 1f found cutside of the tumnmels they weuld bo treated aw
spies and shot (R 4B, 48, 51), The witness observed the shooting from a

"

dintarde of 15 metors. He helped carry the dend bodies awy (R 49),
Urtaniak, o former lnmte of dubcamp Gusen 1, testifisd that tefore

noon on 4 day In Maroh er April 1944, in the stone quirry, the iceussd

beat thres French Jews on the witndss' detall with a nloinxs handle
unt il they were bleedy. They had 1iin.rrhns. and oould nok work and ware
flrat beaten by a capo with o oables In the aftermoonm the aooused book
these throe inmtes to the top of the quarry 'excavation and lioked tham
of f into the auwurry pit (R 6B, 59, 62, &3}, Tha witness netually saw the
nasused Iklok the liet of the three off ths ledgs, They foll about 5o
matars on to stones and wers killed !.mil'.nnﬂy. Inmtes oarrled the dend
bodiss awsys The witness observed this ineident as he wams pushing sars
sut of the stone quurry (R 58, 82, 63),

lorwe, o former inmte of subcamp Gusen I, testified thut in Deptaem-
ber or Ootober 1942, in the stone qQuarry, the n.qnunuﬁ reported o weak
VYugealay lnmata, whe wea workdng oo the wibness' debail, te tho sonior
oipo fer punishment, The senior oupo, In ths presemos of the aooused,
gave the Tugosluy 25 blows with .the handle of o shovel. 4a the result of
the beutlng the Yugeelav lmmte fell to the ground ond showsd few signa
of 1ife, The aocused appreashed the Yugowslav and said, "You lasy dog,
you are gtill alive?®, The aooused then stood on the nesk of the inmte
for lwaml-mim‘ﬂan until ho died, Thereafter the cooused kioked the
body several timess Iater the witness ard others oarried the dead body
te the camp (R 67, 68), The inoidsnt took pline in ths ahaok of the ohlef
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sape about 180 %o 230 meters from the sbone qunrry (R 71) ard was smen by

the witnesa from a dlatance of two and one half fo three matnrs, The
wltness, o Polish matioml, wie 1lsn beaten in the sama shaok by tha

gsnior capo beocause ha worked too alewly (R 88),

Tnsident Na, 7. Witness Mopsininle testifled +hat Iln +he f011 =8 1047

he wag working in the stone quarry loading sarth Into amll puge mll-
rond eara, 'whan he saw the aocoused obsarving the progress of the work.
Trne wooused oame dewn to the level on whish the witness and a Spanish
inmte wers working, The asoused remrked that the twn of them wers work-
ing too alowly and hit the Spaniah ium:cu geveml times with his {in% and
kicked hims Tha viohln fell ome meter ;io‘rm to the next level, lunding-em
a Folieh Lumste worhiig blwroe Dokl Tniates tlien Fold aAvoub 18 webvid on
to the sharp atones ot the bottoms IThey botk dled almost immediately,
Thely dead bedies were brought b13|nk %o the block (R 1%=-14, 21, 22),

Inoident Yo, 3 Howalekl testified that 1o the winter of 1541-154E,

at tvhe top of the ledgs of the stnnu'fimrrgr in subsamp Guoen I, he saw the
accuesd beat a2 Pallsh immite and kick hinoff the ledgs ocauaing him to 11
30 %o 50 meters on te stonea In the bottom, The vietim landed seven to
alght metera frem whare the witness wia a‘hu;ﬂing. The wiotim wig dead
Immedintely. The dead body wus earrisd 'hp o shank and plused with some
cbher dead bodies (R 34, 35, 37, 38).

Frldenoe for Defenses

Common Deslgne Wiesrzchowski, & former inmibe of subsump Gusen 1,
test ifled that he worksd in the sbone Quurry from 6 June 15940 to 15942 and
in the oump hospital from 194% to 19464 The witness never saw or heard
of any mistrectments of inmtes by the wcoused (R 73, 74),

luttbertachy o former lomte of subcanp Gusen I, veatifisd that he
worket a8 a typlst in the stone quarry office from approximtely 1941 to
1647, He waw assnsed non #ly ewams diy nnd nevaw siw him mdetesak inmben,
The scoused was in charge of the entire mumgement of the stora quurry, bub
wonma plviliay and as sush bad no duthority to take oy diseiplinary setien
agringt »r misvront inmites, The witness admitted that the acoused had
authority to report lomites 1n oase of lrregularitles, He aleg sdmitted



that the dooused made suoh puniahment reporta, The dcoused did not hive
W bad reputabluon smong bhe loswkes (R T8, T8, Bl).

Bogdangki, o former inmte of suboamp Gugen I, never saw %the asousaed
mistraat lnmtes durlng the period April 1944 to 1545, The witnoss
admitted that he heard that the ascused vwos pupposed te.have beaten o
Russlon in the stene quirrye The witness never worked in the stone guirry
(R 82-B5) .

Cprosnigg, & Pormer Inmite of subsamp Gusen I, testlfied that he
worked 1n the Mtholeglsal lustivute rrom July lvel wo November 194@
whan he wis traneferred 4o Barlin, He nevar suw or heard of the aeoused
mietraating any inmtes, The iooused’s :':-aputu.t!nn during that time woa

gpood,  The witnese frequently vislbked the stene Quurery ond ho maw the

aonused inspsoting the work, The witness was required to reglater the
death eof inmtes who dled in Gusst I, Innluding those who dled in the
quarrys [urlng soms waeks four *a:.'r glx Inmites wors beaten to dedth er
ghot and killed in tha stene quarry, but 1t never came te the lmowladge
of witness thut the nooused partinipated in these killings (R BB=68),
The witness wes net pemmitted to pub the true cuuse of death In the dsath
henlr in instansna whare inmbae werking at ;Eha stone auirry were shot
ind id1lled, kioked off the ledge inke the quﬁ.rry, or beaton te death
(R 92-04).

Kune, o former immtbe 3t suboamp Gusen I, testifisd that he wea in
ahirga of the aocused's offlse from Soptember 1940 to § Muy 1845, with
the exoeptlon of one ysar, 1945 o 1944, During the ysar 1943 to 1844 he
worked ns a stone outter ln the gquarrys The aooused wng o oivilian until
a few mopbhs privr o Gle libessdion whon, for doshnisal remsens, he imw
given the henorary rank ind uniferm of an 83 first lisutemnt, The asouped
seg ar employes of apd mmger of the compamy whioh owned the stone quirry.

The sompamy was feunded by the 38 and its purpose was %o utilies fnm b
liber in consentrition samps (R 98-98), The aoousoed mde punishment

raports on immbes in instances where 1 reason for punishment existed.
The B89 and not the sscoused wwere responsible fer the diseipline of &he
Inmites working in the stone quarry (R 899, 100)s The witnpas never smw
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or hmard of sosused Elebreabing prisoners, Orusltiss ware samathing name
plately alien to the 2ooused, The cooused nlways wanbed te show the 33
that he sould carry oo the work with inmites only and without help of
olvilian workers (R 100, 101).

The nooused testifisd that he maver beat or killed an immte (R 107,
112}« During the six yeirs he was mmger of the stone quarry he mde
gomplaints about mistreatment of lnmtes by sapos and detail leadars, Ha
aould do nothing to stop BuSh Mistreatmenta wilior Llau uwake sush proteats
(R 108), The sosused further testifisd regarding his alleged mrtiolpi-
tien in the oommon design that it wam not true as Maroinlak teoatiflad
that he pave & Hussinn 25 blews and +|mu.=mE hit him on the head (R 108, 109).
He never said all oripples mad te 2ie (R 109), He never beat thres French
Jows, Witness Kowalski wee inoorrect besause there was mo ollff 50 %o 60
metors highe There.was no oliff, ‘but only 3 gradwl inoline of some 40
degrass (R 110), In 1943 he R, beat, or mmngled a Folish lnmte to
desth as testified 4o by witness Jurosgewlos, Clvillans were prohibited
from touehing or beating inmtes and, if ha had done so, he would have
haen reported by the detail lesder (R 111}, In Japuary 1845 he never shob
and killed, with & plstol, three inmtes m; teatified ta by Glowadakl, At
that time he did not have amy uniform or & plstol, He got his uniform om
16 February 1945 (R 112)y Tn 1842 he did not killa Yugoslav by beating
snd strangulation is testified o by larm (R 112)s The aooused admitted
that he mide punishment reports igainst inmtes for whloh they werse pun-
ished, but he did not know whether i any guch reports were followed by thre
immte repuirted upon belng Beaken te dsatkh (m 117, 120, 121). He wma
aompelled o sutmit reperts as to stealing and obher serious inoldents
(R 111, 112), He denfed that he ever mve instruotlons %o capos oF
detail leaders to beat immtes, He could not give them suoh orders
(% 109, 110}, Tollowing 1 May 1942 the camp commander was also workns
dlrector (R 109). ls distingulshed between his detall and other detalls
wnrking i.n the quarry (R 118), No sccidents or killinge ever coourred in
the prooursment detail that worked direstly uader ihw auvouseds Howsvar, whoy
444 ooeur in parts of the cperation met under his Jurisdietion (K 119, 120) .
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%a was not allowed to go into the camp (R 185)s A high mate of pro-
diuetion wos required, bub ke did not try to get every possible cmount of
worc ost of the inmtes (R 116; 24Yy The aooused wan in the 99 follow=
ing 1942, Following 1941 he lmew tint the 33 cwned the stone werke, but
wia ordered fo kaapfgurah (R 116, 121l), He pould not say that the
inmtes working in ths stons qunrry hud sufflolent feody, The food wase
peor (R 124), The inmtes in the etone quarry cruld ascomplish sonsidere
abls work without danger 6 their kealth, if they reanelved the proper
rmtion (B 125)s Ihe acoused observed that tha physloal oonditlen of
inmites deterlorated and attemphed %o ftaks remedial stape. He did net
gos lrmntas bavten to demth, but he d1d Bes mistreatments {R 118Y, Tha
nacused , in April 1945, at the riak of death ond by warious arguments and
ruaea, failed to sarry oub hls aselgnment of blewlng up the entmnoe of
the tunrels ot subsamp Gusen I, whish would have caiumed the death of

T tan Wy auPPosbien. The mass extormination was to be dons purawmnt
4o orders from Himmler, The uocused egonped from subsamp Gusen 1 en
about 4 Muy 1946 (R 128) Delx 1),

Inoident No, 2. In his testimony, the abdoused denled the killing

alleged in Chapge II (R 108). The wall was not 30 to 50 meters in helght,
but wue proolsely 18 moters, He worked below and not on tops The charge
wag Inoenseivable (R 113).

Tugldunl Huy Oe¢ The acoused also donisd dhe killing mlleged in

Oharge 11T (R 108), Trere wan a wll approximtely one meter B0 cenfl-
metera ln height on both sides of the small piuge tracke Imismush as
witness Fomlekl ws only one meter 86 centimeters In helght, he could
not Wivs locksd over the wall and sesn what the acoured wns doing on the
ether side (R 109, 110)s There was no stesp oliff of some B0 %o 60
motors ln height but only 2 gradwl inoline of some 40 degress (R 110).

Suffisiency of Bvidense) As to Omirgs L The Uourt was warranted

from the miture and extusnt of his partieipation in the exesution of the
common desipn in its findings of gullwy. Alee, the guilt of the wesused
under Charges II and IIT 18 satisfaotorily established, The sentence

15 not exaossive,




Potitionsy A Petitlon for Review vas filed by Major Hemer Sasser-
man, defengs oounsel, 31 Qotober 1947, No Patitions far Olamensy wers

f‘tlﬂi W

Regommendationt That the findings ond sentense be aporoved,

¥, QUESTI0NS OF 1AW

Jurisdieticns A questlon not missd during ¥he course of the trial
1 whather 4he Court had Jurisdiction ef the effanses mlleged in Ohargas
11 ard IIT whioh ooourred prior to the entry of the United States Imto
the war, A valldly scnsbituted sourt of an indepsndent state darives
itg powsy Tyom the state, A state ia independent of all other atates in

the sxaroise of 1ts judloial power, exseph where raatrioted by the law of

mtlong (Sefs Lotus, Franos ve Turksy, € Hudsen World Court Reporte nald,
Ooneerning purishment for a or iml_!'r of the type lmvolved in the Ilnatant
page, it tag been stated that the soversign powsr of 4 stete extends "to
ghe punishment of plraoy and nth.;r offenses apningt the gommon law of
rations, by whomaoever and wharasosver sommitted" (iheaton's "lntar—
mitienel law", Sixbh Editlem, Vulmﬂ-i, Ea 8 268), Hecognitlon of thils
soverelgn powsr 1z contained in the pravia i.fun of the Constitucion of the
Critad States whish confers upon Congress power "to dsrine and punlsh
cffengos wgingt the law of nitlons,” (Winshrop, Miilitary Las and Pro-
osdanta", Second Editlon, deprint 1920, page BEL) .

iry winlakian of the law of natlona gnoroanhes upon ind Injures the
interepts of wll soversign sbates. Whother tha power to punish for suoh
orimes will be exeroised in 3 partlioular sase 1= 3 matusr rosting within
4he digaretion of o state. However, 14 lg axiomatle that o state, adher-
ing to %he law of wor whislk forms & parh of the law of rat ione, la imter=
gated in the sreservation ard the enforesmant thersof, This i Grun,
Lrroppestive of when or where the erime wan committed, the balligerensy
or nun=tnlligorensy abatus of the punisking pewer. or the mtlomlity of
the victimss ("Universality of Jurisdistion Over Yar Crires", by Cowles,
Oalifornia law Reyiew, Vaolums XIXI11, June 1845, Yo. &, pages 177=2181
"aw Reperts of Irials of Wir Coeininz1s®, by United Matione War Crimes
Comissdion, 1947, hersimfher referred %o 4 "law Reports” Volume I,

ls
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pages 41, 42, 48, 103, United States v. Kleln, st nl,, Hadamar Murder

factory Case, opinien DJAW), Februnry 1846; United States v, Walss, et
al,, Daohau Concentration Camp Cass, opinien DJAWE, March 1948; United
States ve Oookor, wb alas, Plossenburg fencembtrakien Camp Cisne, opinion
LJAWE, Moy 18473 Tnited States v, Brust, opinion DIAWC, Septembar 1847,
apd Tnited Stitea v, Obte, opinion DJAVE, July 1947,) A Britlsh oourt
aitting in Bingaoore tried Tomono S8himic of the Japanese army ind sen-
venced hir o death by hanging for 1llegslly killing Amerisan prisonsrs

of war at Salgon, Frenoh Indo-Ohim (law Reports, Volume II, page 128).
Tt s slear that ths Oourt mad jurisdiotion of the persen of the
Anpuged ind the Sub]eoT MLLLET. -

Time for Prowaration ef Defensas The Asfsnse in ite Patition for

Raview 1sserts that 1t d4id not have sufflolent tims to prepars its oase,
Howsvar, the racord of trial uhn-mill thit the defense poungel was apwolnfed
18 days before the trialp that eeven doys intervaned between soyvico of
the sharges upon the apoused and the ‘tllf-li:h1| that the defunse sounsel when
1sked at the outset of tho trisl as to whether the dsfenss 'is ready for
trial respordod, "Yea, slp, we are"y Hhat following whe remrk the Frowls
dart of tha Oourt stited, "The oourt will alwys entertain o provar npoli=
gition for an 1djnurnmn‘h“ (R 8)3 ard that neither the dafense sounsal nor
tra nocused sought a cortinmines during the ceurss of the triil, The
dafongs in ite Petitlon fer Revliew doss not inﬂimta thit it knew durlng
the triil, or 3t the time of tho submission of the Petition for Hovlaow,
of 3 witness not present ot the trial who would have been holpful to the
nooused, Gonssquently, 1t dosa not iopedr that the dofense was doprived
of adequate tims to propare 1tas oass nor that an injuetice resulted to the
naoussd in this conpection.

Titwryviewlng Wiknosasosr Witheuk 2 prafubary ramrk or raferones o
the subjeot by the defensme, prosesutior or tha oourt, thors npooars in
the resord of trinl, immediztely preceding the ploss of the cage for the
dafansd, the following (R 126)4

"IEVENSE COTNIELs The prosecution and ths defense oounsel
amd the anoused have stipulited thit the resord my show that

thaps is a rule exlsting herein in Duehau, issusd by the Chiaf
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of Counsel Seotion, that the defendant is nct pormitted %o talk
or speak with any of his owm witnessed.
VPROSEQTT ION: That is correot.
YPRESIDENT: The sourt is 1lsc awara of that rule.
"LEFENSE COUNSEL: Tha dsfense rests”,
Nuring the sourse of the intarrogation of the aooused the defenss oounsel
asked thoe icoused whothar he had besn permltted to talk te any of his wite
repgose L& responss the ncoused stated ¥hat hls defenso pounsel had oxlled
for him ths day bafore becausa he, tho acoumed, santed to talk to witnoss
Kunz, but "3 gard prohibited this azd I wa lmmediately sembt lway agn in"
(R 112). The yaaned Anasn not dlseloso whethor the defense oounsel wms
supresed to be or ashtully wis pregsent to icoompany the icoused In khe nro-
possd interviawe
The aperation of the War Crimes Enslosure im whioh the frial win hold
and ir whish the acoused wis balng detalnsd was the funotion of titia
Commirding Ganorl, Piret Military Distriek, who 128 igned the immedinte
ragpone Lbility therefor *;u. the Munioh Military Posbe It is obrious that
goourity Ly provent sacaped; p:l..v.nL tHorelar, Aalivary of waapons or instru-
mante for uss therain or in -alf—dautrmtinn, otm,, Wis An aver praseny
pretlem for those rasponsibls for the detention and guwrding of the war
arimiml suspoolice
In its Potitien for Review thzlu dufunur; statss concernlng this matter
that, 1f the xcoused "should sleot to sonduct his cwn defense he would nob
aven bte allowsd te interview hls cwn witnosaan ' Thers is no indicatlon
that had the l0cused elected TO monduch hly wwn dofenss fhat apsrepriste
Lpmngements would net kave been made for him te interview hla witnessos.
T4 the instart ocage the iosusad did not go elsots He woa reprasonted by
an Amerioxn defense oounsel and was also spealally asked by the Dourt
whather he desired counssl in addition %o the populirly appointed defonmo
ocunaal to whish o negative answer was glven, Thare is ne ghowing that the
apoused weg degrived of an oppertunity to interview witnesses through hils
dofengs oounsel or in his presence, Noreovor, thers is no BhOWIng That
tha defense of $he caxe wns in fiok ippalred by requlring the nobusad , who
v g rnpralwrrbad by counsel, to Interview witnesses through his oounsely

Mider bhoss oirswnstiress it dooe wak ippane that any injustice rogulfed
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tn the cecussd in this connestlons

Applicnt ion of Farant Caseo bo Oharge Is The Court wan roquired te

puks oogrizancs of tha deoisien rendered in the Parent Case, inoluding the
findings of the Jourt theroin tht the mas atrooity operatlon wis arimi-
rul in ratuore and that the partisipante thersin, aoting in pursmnoe of &
sommon deaign, subjected porsons to killings, beatinge, tortures, sto,, and
voi varmnted in inferring that those shown to have mrbloipated knew of
the orimiml mibure thereef {Letter, headqnrters, United Btates Forooa,
Turopein Theater, File AG 0005 JAUSAUU, Subjeots "rrisl of War Orimes
Nases", 14 Ootober 1946, and the Biromt Cise)s The sooused was shewn to
have partloipated in the mss avroolty ‘J.nd the Court vae warmnted by the
avidenaa vdduosd . either in tho Parony ;Jzua or In this subseousnht procssd-
ings, in oonoluding Yot he not only particimted to a substintial degres
rut that the riture and extert of his prticipation wore such 1s to warrant

the somtencs imposed, I

1
fxamiration of the ectire record falls %o dlscloso amy ermr or

smlgsion which resulted in injustice’ o tha scouseds

V1. CONOLUSIONS.
1, T+ 4s reacmmerded that the findings and the santongs be approved,
2. Logil Forms Nos, 13 and 16 4o asoomplish this result .re ittiched

hereto, should it mest with approvals

ADRAMAM PaSSMAN
lat Ik AQ
Fost Trial Bronoh

Having exmmined tho record of trianl, I conour, this day

of 1048,

0. E. BTRAIGHT
lisutemmt Colonel, JAGD
Deputy Judge Adveoate

for War Orimee
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