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ETVIEW AND FUCOMMTNDATIONS

I, ZHIA DaTu: The accused was tried at Dachau,Germany, fduring the

period 12-1% March 1947, befors a General Military Governmont Oourt,

11, CHARGNS SND PARTICULARS:
OHaRGE Is Viglation of the laws and Usages of ap,

PARTIOULARST In that XURT OTTO, a German Mational, did, at

or mear Steyr, austria, in or about Qeotober 1944 vrongfully
encourage, sid, abet and varticivate In the 1i11ing of three
unlknown eitigens of the Soviet Union, inmates of Steyr Oon-

centration Cump, who were then in custody e¢f the then Garman
Heich,

CEABGE II: Violation of tho Lawe ana Teages of War,

PAPTICULARS: In that KURT 0TTC, a German Vational , did, at
or pneur Steyr, austria, in or ~hout Junuary 1845, wrangfully
yneourdge, sid, abet and varticinite in the ¥1ling of
Richard Grill, an dustrian, and Alhe Wullner, a Czoch, in-
mites of Steyr Concentration Tumn, who were then in custiody
of tha then German Relch,

CHARGR IIT: Vielatdon of the lawe unc Ueages of War.
PARTICULARS: In that ¥URT O0TT0, a Gormun Tatienal, d4d, ab
oF noar Stayr, austrin, in or about .aoril 1045, wrongfully
enconrago, 4id, abet and participate in the killing of un
unimown cltigen of the Soviet Unlon, an inmite of Steyr Con-
contrution Camp, who wis then in oustody of then German Rodisl

113, GIMILLEY QF EVIDENCIE: Turing October 1944, .t Btryr Concentration

Cuug, Steyr, Austria, an outeamp of the Mauthaugen Concentration Camm,

fhrec unlnown Ruseian {::riannr'ra were hai:gnd. Later, during Jamuary
1946, two other inmatos, an Austrian and a Czech, wire also hanpged

after approlonaion following their egoana from the camp, In &pril

1989, anothor unknown Huselan inmate was foreibly shoved into the eloe—

brieally sharged wire Snoireline the camp and was electroeutod, 0TT0,




Eqppnrtfﬁhrur and third in command of Btoyr, participated metively in

cagh of thaso events which resulted in death te the »nrigoners invelwvoed,

W, EVIIDENCE ANMD HECOMMIFDATIONE:

FURT GTTO

Vationalityr: Germun

skl g +0

Civilian Btatuat Tnknown

Party Status: Thikmawn

Milibary Status: Watfon 28

Plan: W& Churge I WG Charges TIf
NG Ohipen T11

Findingst G Charge It G Churen I I3

3 Charge ITI
Suntoncei Danth by hansing

Ividenon for Proseention: During the fall of 1944, the prisonors

at Oamp Steyr, austria, an outeamv of the Manthauson Coneentration
Qamp (R B) , appurently new locakced in the Husslan Zene (R 10), in-
cludod Beloe, Frenck, Jows, Bussians, Duteh (R 8), sustriane, and
Qgechs (R 11, 31), among other nationals (R B), 1In gencral, frem
Bopbombur 1044 untdl 1dberabion in May 1048, with only =1ichb ex—
gepbion, food and troatment of inmates were bad (R 9).

Acouged wap third in the chain of command ut Eteyr (P-Fx 1, R 19,
a2} in vhich cimacity he performed two orinsipyl functions, vism.: 1)
Roll eull leader; and, 2) Labor Commitmony Londer (R 10)., It wasg his
duty to receive tha cump vunishment remorip wnd punieh the prisoncrs
(R 10, 11}, Comolalnts agalust Lls bresiusont of lupsbes were canalized
through him and brought only more punitive measuras if used (R 48, 77,
78). Bis motkods of punishment were graded from slaps and beatinge teo
hanging (R 11, 20, 879, 80). His ovurt cunduct wes su oebensibly mobd-
vatnd that ho wis called "The Sudlet" among the inmatos (R B4), after
a prior conditloning in the Weffen S5, Mauthuusen CGoncentrition Cump,
and gutomepy Wiener Weusbadbd and Sohller, hls varess at Steyr began en
% Boptomboer 1944 and continued until 3 May 1945 (P-Tx 4n, R 498),

During Ootober of 1944 (R #0), three Euseinun inmates whe had been
|pr—————— ey



| approdended While attemoting vo eredl urtiploe IYOM The mAll or Tooa
1toms (R 30, 43) ware placed in waghroom fourteen by accused 0TTO who,
ton to fiftoen minutce later, emerged thorefrom, closed nnd locked tho
door (R 31, 43). It was sworn that accused had hanged them (KB 43, 47).
Wext morning, =% 10100 o'clock, accused, with the heln of six inmates,
removed in three ~offins the throo bodies which were observed by others
to be thoso of the three Buselan prisoners (R @1, <0, 74, 47), the blue-
noss of tholr faces showing mistrcatment before hanging (R 44). another
witnoss tostified that OTTO furnished the ropes for this h:mgingl (R47).
The camp eldest, Gr¥ill, commented at the time, "OTTO has done & ood
deed," (R 47).

In order that the throe Russian vriscnors eould hang themeelvoes,
accused OTTO -qlﬁtaﬁnﬂd the rope and also the Benchos upon Which shey
staod until scoused removed the latter from under them (R 38) so that
thelr foot were suspended uwpproximately 2 font from the floor (R 25).
& witnees testified he had had a direct vicy of the antire hanging
episode from block five inte the washroom some fifty meters away
(R #8), & prosecution witnees etuted that, when he approached accused
at Dachon wlth the assertion that CTTO had hanged his throe somradoa,
0770 repliad, "Yas,I gnve them the rove." (R /8).

after fdentifying 0TT0 (R 10), oroeceution witness, 'Bullanllu.w
Sokolowskl, formar inmate and block eldeet (R 8), tostified that
slaven prisonere escapod at one time from Comp Stoyr on o day 4n
Junuary 1048 (R 11). 4mong them were the enmp eldest, Richard Grill,
an sustrian (R 11, 31), and albe Wallner, Cech cama (R 11, 12, 21).
In tho aftorncon, o few days loter, Grill and Wellner were approhondod
(R 11, 32) and returned to camp after tho inmntoe had gone to bod.
Wext morning thelr bodles were hangine in the washraom (R 11) frenm
which the block eldests removed them an! nlacnd them in a coffin after
aocused 0700 said, "Now you can liberate your friends." (R 12), The
men were dead; the corpses sppearnd swollom and as if they had been

bheaten (R 12, 33, 41), Upon discovery of the eseape, block cldests

s

had been assembled on roll call square where accussd oried to the



)« dn eyo witness saw (R 32) accused boat the captured mrisoncrs '
Meith the rope that ho used to hang with——hang them with" (R 33), in
the proscnce of the camp commandor and the chicof of tha ktchon, in
washroom number ene (R 22, 37, 38),

One ovoning in April 1945, witnosses saw accused chase a Russisn
inmate, who had beon nreviously standing againet the wull of the
ordorly room (R 2"?), a place which spalled punishment to all who stood
thore (R 1), alene the clectrieally charged wira encireling tho eamp
* %% Uand Jurt wae trying to push him against the wire. 411 of a
suddon I saw how the prisgnor wont dawn on hie ¥ne s in front of Durt.
From this distunce you could gca that he was plonding with him, =nd as
an dnewsr he was Yiekod by Furt, The prisoncr sob un again and contine
uvad running. 4 fow mirutens afterwards I euw asuin how they cume to tho
conver sootion of tho wire and 1 saw how Fart wue standing in frontof
the prisoner, reached for hie pistol nd pulled 1t ont 1ike this
(indicating), aftorwarde he sot ahold of the pridoncr und threw Him
deningt the wire, Afterwardes we heard how Furt was e21lines for the
Diepeneary Cspo; that moans from this order the DMepensary Cupe hed
the detall of eurrying cornees had to come and tak» the carpes over %o

" the mormue" (R 18, 2%), Accused admits in his sworn statoment that o,
with scluctange, osarticipated in executing the camp leader!s order by
mushing o rocaptured, cseaped prisoner into an electrically charpged
fonce, ouusing the death of the inmate (P-Tx 3, R 46),

dnother similar instance of clectroecution occurred in Camp Steyr
(R'18, 14, Polx &, R 49); but, thourh a prosecution witnese identi<ied
accused ag elmllarly executing another prisoner shortly after the inril
episcde in & "most terrible and sadistie wurser] (R 13, 14), accnsed
denied sny further participation in eloctrssutions although he admitted
thailr aootirronce (P-Xx 3, R 49),

Prosecution witnesses swore that werused OTI0 had a reput ation as
& eadiet and & murderer in the camp whers averyene was afraid of hinm
(% 78, 81, 84). fe elapped (R 11) and baat prisoners with his fists
or With a rubber hoeo or plok handle (R 11, 20, 30, 43, 77, %9, 80, 8% —



63, B4) until some died (R 30, 77,79, 82, B1) despite orders from the
camn laadar tlmtr there would he no furtherbeating of prisoners (R 20,
48, 77); ho hanced othor inmates (R 15, 83); he sugeosted that a block
eldest smother an 111 inmate (R 16)3 as u form af punishment he tied
the arms of a prisoner behind his back and suspended him from the
raftors (R 24); and, on a cold Decarber night ir 1944, he punished
Prissners by having thonm romove enow for tws hours frem rell eall
gquare whilo they wore barefooted und while he beat them (R 82),

"By wae tho woret S8 man of the whole cump." (R 82),

Evidones for Defonee:r Two witnoeses tostified that a camp ropord
wos to tho offoet that the three escaped vrissners of Junuary 19450
hunzod themselves (R 53, 54, 78) under orders from the camn leader
(R 73) %o avelid punishment (R 56). Mo beatinge or rumors of such
punishment occurred at Camp Steyr (R G, 75).

Accused made fwp pre—trisl atatementn (P-Tx 3, 4, R 49) and gave
gworn testimony. He admitted beatinge domnitc contrary orders from the
sanp leador (R 64, 65). He denied hanging thneo inmates who cscapod
in Japoary 1946 (R B9, €3, 70) althoush ho opopursd the ropas (R 49,
P-Ix 3, R B9) under ordoram frem the camp leader (R 60) after the prie-
onoTs mﬁmwd thedr intenkion of hanging themselyis "hecmuse wo don't
want to be traneferred to Mamithausen" (R 69, 70), which hud a bad ro-
putation for punishment (R B8), Bimilarly, he scoountod for the hang-
ing of throe Russian inmates in Oetober 1942, atbributing thelr deuths
Yo the seme motivation and denylng his partieipution (R 68).

Ho admite that he participated, with two othors, in tho electro-
eutdon of wn inma%e woon orders of the camp leadnr (R 49, 60, A1, #-Ex
8); but ho donies haying unything to do with any other nlectrocubions
(P-Zx B, R 49),

OTTO satigorioully denios uny of the followins uctivitise: sup-
gesting suicide (R 61); terrorizing vrisoners (B 66); hanping an
inmate (R 67, 63, 87); stating he wuld han- 1500 prisoners with his

ova hands (R 67); orderings inmates te oleim arow of f roll call squara

on o night in Decenmbor 1044 (R 6R); beatins 4 witness (R 71): and

T



knowing of his repufation ne a esadist, tyrant, and a murderer &t
Carp Stoyr (R 66), Rather, he aseerts ho wis rood to orisoners (R 62)
und gave bread to many, aswell as clgarcttos and tobaces (R 62).

Suffioioncy of Evidenco:r With repard to the evidened offored in
ewport of euperior orders, the nccuecd failed to meot thoe hurden of
vroof roguired by vpertinent authorities discussed in Seetion V, vost,

The findings of gullty are warranted by the ovidonec. The santenes
is not oxcopsive,

Potitions: A Potitden for Review dutod 14 Mareh 1947, was filed by
dofoneo counsel, Maojor 01af J. Tolnas, contalning a roforenes to acou-
ged's ploa to the Jurlediction of the court, an allusion to low montal
capacity of the aecused and hig obedience to suwmerior ordors, the
orobable effect of his exceution wpen his 111, aged nmother, and hie
goneral repentance,

a.?&tihio? for Merey, 1 May 1947, by Prau Pricda 0tto, mother of
the accused, and a Testimony of Remutatinn, duted 13 spril 1047, by
artur Miraun, an sequaintance of tho aecuscd, were filed,

Rocommondautinn: That the findines and sentence be moroved,

V.  QUESTIONS OF LW |
Jurlgdiction: The Juristiction of the Court to try Furt 0710, a
German national, was guestioned on behalf of the defrnse hy plon, on
tho ground thut Owmp Steyr, dugtria, where the offenses charged were
committad allegndly, lies outside of the anerienn Zono., War Criminals,
brigands, and virstes are the eommon emamiem af 111 monldnd and adl
notione have an agqual interest in thelr aporehension and pundshmont
for sheir viplatione of international law, Concerning this ouestion,
1% 1s statod dn "Whoaton's Internatinnnl Tosw, ! Telums I, Sixth Tdd.
tion, at page 269, that every indevendent state has the Judiecisl
power to punieh "piraey and other offenmna winlnet the commpn Law
of nations, by Whomssaver and whevsse svoar sswmidtod,! Matlsnals of
other Thited Natlonswere sentonend, which sintonces have been approved

and carriod into exeeutfon dn the Mauthousen Soveentration Camp pase




(Tnited Stutes v, Altfuldlssh, et al,, FPebruary 1947), and 1in the Bel-
son Concontration Oamp ense, British Army of the Rhine, Decembor 1948,

apparontly, nll concerned with the rovicweand aporovals in thess eusos

sonsidered the universality of juriedietion sver war erimos to B BO
woll roco/mized that dlecussion was not noceseary, Military Govirn-
mont Courte huve Jurisdiction aver the nationale of any eountry who
are in tho Thited States Zone of Occupation, execpt ae %o cartain
olagses of american and othor nationals, e.p., military pergonnel,
whioh are npt pertinent to the Jurlddleticnal quoation here inwvelvod,
Ooneorning jurisdietion over war erimes, ne 1imitatisn 1a drposed,
(Bue Beotiens B-300,2 and 5300.%, Title 5, "Logal and Ponsl adminde-
tration," of "Military Gevernment Repulaticne," publieled by Head-
quiarbers, US Foreces, Buropann Theater, 30 November 1945), Oanecrning
the genoral micstion of universality ~f Jurisdioctinn sver war erimes
ani "Univorsality of Jurisdietien over War Crimes," by Cowles, Caldf-
ornia Low Hoviaw, Velume XXXITI, Juno 1945, Wo, 2, pp. 177-218,

It in plear that the Court had juriediction of tle person of
the necugeld and of the subject matter,

Superdor Ordersy Accused OTTO, as ehown in Section IV, para-
eraph 1, supra, seucht to Juetify hie actions by offérine avidence
to ghow that he was acting in sompllsnes with "swnerdor orders," Oom-
pliance with swwerior orders does not constitute n dofones %o the chargoe

. of hoving committod a war orime (Trial of Honry Wiry, 40th Congross,

2nd Buss., House of Representatives, Ix, Toe. Wo. 23 page 812: Vol,
11, Sixth Baition, Oppenheim, "Internatiensl Taw, " parnpruph 253,
pago 453; Llandevery Castle Onge, 16 dmerican Journsl eof Internntionul
Law, pajo 708; United States v. Dominllue Thomae, Docomber 1946: and
United Btatee v. Alfons Mledn, ot al,, Ethnma; Yardor Fuetory Gase}
Fobrunry 1946).  This mule 1¢ followed in Anglo-Anerienn jtrhﬂrud--
ence (Mitohell v, Harmony, 13 How, 115, and "Manual for Courte.
Martial U.8, Army," 1928, paracrraph 148) .

Qompliznce with ewperlor ordors may, under cortain circumstances,

be considered 4n miticutdon of punishment, Bowever, an acoused who o




BULAE FOLIGI OB SUCR ATounds aseumes the burden of establishing (a)
that ho reocvived an ordor from a superlor dircotine that he oo mmit
tho wrongful aect, (b) that he did not ¥mow, or, sg n rengonibly Tru-
dent porsen, would wol huve ¥nown thatv the uot whieh he wus dirooted
%o perform was 11legal or sontrary te universally aceepted standards
of human conduct, and (e) that he acted, nt least to soro extent,
wndor dmmodiate comwvulslon, Havinge savleractorily cetabliahad those
aluMﬂnﬁn; the amount to which hig sentenen ghould bo mitlcnted do-
ﬁanianqpn the character and extent of the immediato compuledsan under
whieh ha acted, (Bww London Arreement or B fugust 1945, Coneorning
Proscoution and Puniehment of Major War Oriminels of the Purovaean
dxisy T 27-10, War Depurtment V.S, Army, "Rules of Lund Warfare "
varagraph §485,1, Ohauge Wo. 1, 10 Wovember 1944y Opoenheim, "Intore
natdonal Law," ewpra, und the Llandovery Cnstle Case ol ted thoraing
"Manual for Conrte-Martial," suprag "Reoort to the President of Unitod
Statos, M ¥ Func 1945, Ly Mr, Justioe Jackeon, U.8. Chicf Opunsel for
tho Prosocution of axis Orininulity; Dxtr.ot from Gocbhels! "The Alr
Terror of Our Maemies," found in footnote, nure 63, "M1itary Occima~
tion and dhe Iule of the Luw," by Ernsg Fraentrals and opinlons of tho
Depuly Theater Judpo ddvgeate for War Orimes in 7.8, v. Albert Bury
and Wilhelm Hofner, Septembar 1945, V.5, v, Dominilus Themas, Decembor
10456, and U,5, v, Oerd Beck and Otto Weinreieh, Dosomber 1946),

Examination of the entire record fails 4o diselose uny arrer or
omlagion whieh resulted in Injustice to the acoused,
VI. goworvatowss

1. Tt is recommended that the findines and the sentenes be atprovad,

2. Legnl Forme Nos, 13 and 16 to accommlish this roault are

fttichod horobu, should 1% meet with apnroval.

/8/ Richard 0, Hajpan

RICHAHD ©. HAGANW
Mador JAGD
attorney
Fost Trial Brandc
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F HEADQUARTERS
| , EUROP COMMAND
OFFICE OF THE JUDGT ADVOCATE

UNITED GTATES ) RECOMVENDATIAN A% MHE
i JUDGR ADVOCATH
v,
_ ; ) ¥o. OOO-Muuthausen-§

s I have examined the record of trial and T coneur in the
viows expregsed by the Devuty Judge Advocato for War Crimes in his
Roviow and Rocommendatiems to the effect that tha findings and tho
nmtaneT a8 to aceused OTTO should be apvroved,

s/ 7. L.Barbaugh, Jr.

947 J. L.HARRAUGH JE,

te Colonnl JAGD
' Judpe Advocate

I conour

[ flf!ﬁ. ﬂ'i whitﬂ
" ¥ 6, WITR
© Major Genoral GSC
Deputy Chiof of Stuff

1 concur

/af ¢. B, Hucbner

0. R. MUTRNER

Liemtenant CGencoral 030
Ohief of Staff
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