DEPUTY JUDGE &LVUCATE'S OFFICE |
7708 WwaR CRIMES GROUP
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1 December 1947
BENITED &T 0T LELB g
. § Cage llo., OO0 Flessenburg-2
Wenzel WODAK )

HEVIEUW 4l RECOWINDT I0NS

1. IEI4L Dilas The accused was tried at Dachau, Germany, dur-
ing the pericd 2-13 June 1947, tefore a General Lilitsry
Government Court,
IT., CH&GRGLES &Nl PeR1ICULaHS

CU&RGE I: Violation of the Laws end Usages of Whar.

Partieculars:. In that Lenmel WODLE, & Coermen netional,
did, at or in the vicinity of Flossenblirg, Germany,

in or about uarch 1%42, wrongfully encourage, aid,
abet and participste in the killing of approximately
40 non-German nationals, inmates of Flosaanbﬁrg

Concentration Camp, who were then in the custody of
the theon Gurmun Ruiah, thce cxoet namecs and nunmbers of
- sald victlims being unknown,

CH&RGE Ils Violatlion of the Laws und Usages of wur,

Particulurs: In that henzel WODAK, & fierman national,
did, at or in the vielnity of Flossenburg, Cermuny

in or sbout February 1942, wrongfully encourage a{d,
abet and participate in the killing of one SLIGER
Stanlisus, o non-German nstional, inmaute of Flossenblirg
Ganeentra%ien Camp, who was then in the custody of the
then Germen fdeleh,

CH&RGE 111: Violation of the Laws and Usages of liar,

Particulsrss In that wonzel LOD&K, o Germen national,
dld, at or In the viecinity of Klossenblirg, Germany, in
or sbout December 1942, wrongfully enccursge, &id,
sbot and partiedpate in the killing of an unknown non-
Germasn netlonal, inmute of Flossenblirg Concentration
Lampﬁ who was then in the custody of the then German
Reieh,
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GIARGL IV: Violation of the Laws anQ USages 0L war.
Particulars: In that hensel WODaK, a German nationsl,

did, &t or in thc vielnity of Flosscnbuerg, Germany,
in or about april 1943, wrongfully encourage, ald,

shet ana participate in the killing of 4 non-German

nationals, inmutes of Flossenbucrg Concentration

Cemp, who were in the custody of the then German Relell,

the numes of suld vietims belng unknovn.

CHuRGE Vi WVioclstion of the Laws and Usag s of war.

peptleulsrss  In that henzel WODaK, o Germsn national,

Gid, &t or in the vielnlty of Flossenbuerg, Germany,

in or sbout May 1943, vrongfully encouragc, ald, abet

end psrticipete in tie killing of &n unknown non-Lerman

nutionsl, inmate of Flossunbuerg Concentration Camp,

wha wens then in the eustoay of the then German Heleh.
IIT. SUMN QF EVIDENCE:

1. Geperal: From 1941 to 1944 the sceuscd served pro-
gressively us 86 gusrd, detell leader, lsbor serviee lesger and
block lender et rlossenburg Concentreztion Camp, rising in rank
from private to sergeant, The uceused had the reputation of &
tmurderer", who bossted of his killings.

frial was sterted sgalnst the secused in the case of United
ttutes v. Friecdcrich becksr, et al., 000-50-46, opinion DJahC,
Miey 1947, commonly known as the Flossenburg Concentration camp
case, hereinaftcr referred to as the "Parent Case", but o nolle
prosequi as to him Wus entered before findings or sentence.
2., Inecidentss The ineiderits covered by charges I through
V will hersinafter be referred to us "Incident No, 10, YIneiden
Lo, 2", ete, There follows & deseription of these ineidents:
a, Ineident No., l: In the apring of 1942, approxi-
mately 40 Peolish inmates were led to the  shootlng gallery in
the cump by the sceused and others vherc they were execubed.
b. Incident Ne. 2:¢ In or about February 1942, an
{nmate vas broupht to the roll call square nfter & suevere beating
He sald the seccused beet him, He gicd 3 days later,

¢. Ineldent ko, 33 In or sbout Leecmber 1942, & Nussis

inmate wus beaton Lo disth by the secusec with a huandle

~Fovel at stonec quurry we.
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ds Incident No., 4¢ In or cbout Lprll 1%43, four in-
mates alcd as & result of strangling cnd besting by the accused
in blocks 21 and 23 where he wus block lcader,

¢. Incident Ne. §5:¢ 1In or sbout Muy 1943, «t block %
where he was o block leadery the sccuscd strangled and bezt &
GCzechoslovaklun inmate who died shortly theres™ter.

3, Little eredence wes glven the testimong in this case of
witness wdolf Kuefner for the reasun that exsmination cf the
various ceses in which he has testificd revesls substuntial
inconsistence.

IV. LVIDLUCL uli T 10N 4

11'1E11§Ll i O'Bﬁ,;,';

setionalitys Germall

wEES 3d

Civilien Stetuss Unknowi

Party Statusi Nazi party since 1930

Mildtary ototus: wllgemedine 58, 1538-1945
wuffen 86, 1941-1945

Pleasi Ni: Cherpes 1y 1y II1, IV anq ¥

Findings: G Charges L, 11, III, IV and V

Sentence: Desth by hanging

stion: The ceesuscd vag o member of the

£S5 agsignud to Fiaascnhurg Conecentration Camp from February 194.

to March 1944, &8 a gusra, block leader, luber service lecader

and deteil lecder (B 1633 P-Ex 15). One witness testificd thut

he hsd thi reputation of a Wmurderer! (R 111). In an unsvorn

pretrial stetement, o sceonu witness doclared tiet the scoused

Youstod of killing 1DﬁD inmates at Flossenburg (B 1513 P-Ex 12).

meo witnosses tostified to o remark of the secused that he would

be & rich men if ke were pald for evory inmate he hed killed

(R 41, 48}, The coouscd aGmitted in equrt that he beat {nmates

and had administered & “mercy shot" to une lnmate (R 175 é;ﬁ?fﬂﬁﬂmﬁ?-.
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o fifth witness testified in the Parent Case that in the
spring of 1942, the accused led 40 Polish inmates to the shoot-
ing pellery to be executed (R 323 P-Ex 3). & sixth witness
conflrmed the presence of the acocused on thls executlon detail
in an unsworn pretrisl statement (K 34, P-Ex 4, wnnex b). The
acoused In an ¢xtraludicial sworn staetement & ittod that he
participated to a limited extent In Incident No. 1 (R 323 P-Ex
2); and testificd in court thet he knew "slightly" that tho
prisconers ho was leading werc to be cxeceuted (R 73).

o seventh witness testif'led in the Parent Case as to
Inecident No, 2, that in February 1%42 the accused beut an lnmute,
Btanlisus Binger, vho died three days later (R 50; P-Ex 5).

an elghth witness tcstifled In the Purent Cuse us to
Incident Nu, 3 thut in Diecnber 1942 whille wccuscd was detail
leader in the camp gquirry, he beat & Russiun inmcte to death
with & shovel hundle (R 51, P-Ex 7).

The decusey testifled as to Ineldent He. 4 thet he was
block leader cof Blueks 20 through 23 from Lpril to Scptember 1943
o ninth witncgs testified thet in wpril 1943 in the crew of
Blocks 20 threugh 23 the cecused gtrangled anc beat four lnmstes
whoee bodies were immediately taken to the cremutory (R 89-99,
103-1053 P-Ex 9).

The same witness testifled as to Incident Ne. § thet in
Mey 1943 thu accused gtrangled a Czech inmate dIn bleck § in the
same mumner es bthe vietims In Inecident Neo, 4. The vietim was
profcunced dend by & digpensary cuetor In the presence of this
witness (B 105-110, 109; P<Ex 10).

w0L1f Kuefner tegtifivu in the Parent Cuse thet secused
beat numercus inmegtes (R 1123 P-Ex 11).

Evicence for Defins.: The secused tustilied thet Incident

Mo, 1 involved 36 lnin.tesy five of whow he condueted te a peint
- | 17 —]
some distance from the executlon ploee, where he turned 1 5§&E£E“DEHH4
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over to Sergeant RNies (R 87). He further testificd thet he
perticipated in one execution where cne men was shot by crder
of the Relchefuchver. He further testificd "in ensc this is
murcer, its the cnly cne" (R 81).

One witness, & former SE man, testified thut the cxceuticn
of 40 famates cocurred in the £all of 1941y € & he saw the
exccutlon orders, which were &« prepored form with the inmate's
nawe and the resson for his executlon typued ing und that the nam
"Himmlaer" was typed in et the ond (R 62, 63). Hc further tes-
tified that he knew the meabers of the firing squed of this
particular executicn anu thut the accusid wes nut cne of them
(R €5).

The ssue wltness tostificd as to Incident No. 2 that new
inmetes usually arrived on Honuay, sne vwere not sssigned to work
cn the quirsy <etell until oight cuys luter (R €6). The accused
steted in an cxtrejullcial swern statoment that Singer, the
victin in Incicent lio. 2, could not have been working on the
quarry cctall fowr cays cfter his arrival in camp, louscuch as
all incoming Inmstes spent cight tc 14 days in a reception block
-fter their errivel (B 523 P-Lx 6€).

~ steund scfdnsc witness testified In the Pareul Guse as
te.Incltent 4o, 3 tc the effect that he was ¢ civilian master
in guarry No. 2 from 1941 tc 19453 that he knew of no death at
the quarry 4in Locember 1542; end thet Af there hsd been =uch er
incident he would have known of it (R 57, D-Ex 4). The sceuscd
denied 1n court thut he cver beat @ Russian to ceath (R 82, 83).

= third witneas testified &5 tv Incident No, 4 that he sew
the accused cvery day in blocks 20 through 23 from the 1st of
wpril 1543 until micile of May 1943 (R 167); thet he never saw

the accused kill anybody (4 171); =nd thuet the sccused on onG

ccecasion savec the witness's life (R 171).
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Bulficlency cof Lvid gt The Ccurt was warranted rrem wno
evidence in its findings of gulilty, The scentence is not

gxcessive.
ctiticna: Ho Petitions fur Review were flled, « Potition
fer Clumency was filed by the decuscud 10 Octuber 19+7,
Recompendation: Thut the Pindlngs wnd se .encu be approved.
V. QULSTIONS OF Lub:
1, Jurisuietions It 1s clear that the Cuurt huc Jurisaletion
of the persun of the aecused end of the subjeet matier.

o, Pouble Jeopardyt The meeused plesdea in bar te his trial

that he wss being placed in double Jecperdl, ircsmuel as he hed
becn srraipned previcusly uws one of the oripinal aceuscd in the
Parcnt Case which ecnmenced at Dacheu, Gurnany, cn 12 June 1G46.
On the 17th day of Deccmber 1946, a nolle prosequl was entered
by the prisecutlon os to the aceusice.
While 4 15 Quubted that peouscd wer criminuls cun claim
the benerdits of the Censtitution of the Urited Stetes, it 1s
! et neecggury to consider tont question heredn.,
fhere is consigerable authority in Militury Low und in
alcpicun punieipal erdrdntd law in support of the view that an
weeused is not put in joupardy until the cuse his proceeced
tu finzl judgment, elther & convietlun ur an neguittaul,
In the Digest of Opinduns of the Juupe wovicates Gureral,
1912, pege 167, 1t is statod:
Wihe Genstitutivn (wrt. V of the .mendments)
deelupres thet 'ne person shall be subjuetew,
fir the supme cffensc, tc be twlco put in
joptrdy Cf 1ife cr Limb,' The Unlteg Stetes
courts, in trosting the term 'put in Jeopurdy’ |
a5 meoning praotieclly tried, hild dhat the 1
tjecparuy! indieeted 'cun be lnterpreted L ;
renn nuthing shert of the eequittsl r cun- "
vieticn of the priscner wnu the Judfuent uf '
the eourt thepcon,' (United Stotes v, Iluskell,
4 wonsh, €. Uy ‘?DE; H09,  wnid SEE Lnited otates '
v Sholdlicry o B S < llL'; Tttt ohtatesd W d

Gilbert, 2 Suunir, 1S3 Unitcd States v, Pered,
G whenbory 5795 L Op. otty. Gon., 294, " —
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In Winthrop's wilitary Law and Precedents, second edition,
1920 reprint, pp. 262, 263, it is stated:

"DISCONT INULNCE BEFORE FINDING NOT EQUIVLLENT TO
#CQUITTaL OR «MUUNTING TO JEOPWRDY. It remalns
to notlce the prineiple, applicable equully to
clvil and militery ccses, that where, instead of
a complete trial cn the merlts, the proceedings
are Giscontinucd by some intericeutiry aetion,
the accusci,y though not in fault, is wt to be
regarded e8 having been aequittec cr a4t in
Jeopardy, Thus where an indletment hes been duly
abated by the entry of a ndlle proscqul, or on a
motion tu guash, demurrer, or Uther proceedlngs;
cr where the trial haes been broken off by ressun
of the death cr disability ¢f u Jurer or the
judge, or of the defendant himsclfy or where by
reazen ¢f an Irregcneilsble ciffercnee of cpinlon
among the Jurcrs the jury has becn Clscacrged =--
the cefendent has not been lepally “tried! end
eannet plesd autrefuds seqult upon & sepurate
trial for the same cffence. Su, at @llitury luv,
neither o mere srraignment, Ner an arrest followed
by u digcharge withcut trial, nor a service of
charges witncrewn or aroppeu witheut prosecution
nor & withéirawal of the charges after arraignﬁnn{
cr pending the trial, nir o disecntinuance of the
procoucings, by the crger of the convening suthor-
ity, fon sny esuse before o findine, nor a
perancnt interruptiocn of the seme by ressun of
war «r -ther exigency, nur o failure of the cuurt
to wiree upen o finding, followey by & cisscluticn
-- will smuount te an aequlttal cr = "trial! of
the agcussu,”

In the Menusl for Courts-Lerticl, U, 5. army, par 72, puge
57, it 1s stated:

Wy nelle presequi is not in iteclf equivalent to
an segquittel or to a grant of parcen and 18 not
g gruund «f LJeetlcon or of uefense in a subse-
gquent triszl., It may be enterod cither before or
after arrulpnment and ples,™

Hewever, & holuing to the euntrary is inciested in "Consti
tutionel Leéw of the United Stutes", Lilluughby, Eecond Student
Bdition, p. 472, wherein 1t is stated:

"1t is not necessary, in crder that prior
jeoperdy muy be pleanded in her, tnat there
should have been a former triul cnd verdict
by &« Jury. This is not the rule uniformly
stuted, but, &s declared by the bupreme Court
in Kepner v, United Stetes, 'the walght of
sathority, as well as decisions of this court,
have gonetilerned the ruls that u perasn has
been In jeopsrdy when he ls regulurly charged
with =z crime beford s tribuncl properly organ<)
lzed und competent to try himj certelnly so
ufter zecquittal,'
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Thus 1t wppeurs that the plea of the uccused (R §) wag
properly overruled (R 28). If the Court had sustained the plea,
it would hzve applied technicul and legulistie mothods in
ruling on s qucgtion which 1s apparcntly not well settled in
ameriean municipsl eriminal law,. [Hilitary Government Courts
are required to avoid technicul nnd legalisti wview points
durdng thnelr proceedings (Section 5-351, Title 5, "Legal and
Ponul administration" of "Militeury Government Regulations",
published by Office of Lilltery Government for Germany (U.S.),
27 larch 1947.) There is no sllegation nor does it appesr from
the record that the ceflunse of thls casec was rendecred more
difficult by the nolle prosequi of the churges against the
accused in the Purent Cuse and rechurging him in a separate
case. HNeither the defense counsel in nis argument on the ques-
tion in ecurt nor tho accused in hils Petition for Clemency
urged thet wny practiesl injustice was done to the accused.
In any event the internstionzl law of war snd not ameriesn
municipal eriminzl low 1s spplicable in trial of war erimes
cascs (In re Yenashita, 66 Supreme Court Reporter 340). The |
defense has not citcd wny provisions of interncstionsl law op
any provision In the regulstions governing Milltery Government ﬂ
Courts in the trisl of wer crimes ceses in support of 1its |
position, The denial of the plea of double Jeopardy worked
no hardship on the accused, nor wusg it inconﬂiﬂ;ent with a '

complete and falr hearing under the rules of Militery Governuwen:

Courts.,
3. Examination of the entire record fulls to disclose any

error or omlssion whieh resulted in injustice to the accused.
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VII1. JNCLUSTION 3
1, It is recommended that the findings tnd sentence be

approved.
2, Legal Forms Nos. 13 and 16 to czceomplish this result

are attuched hercto, should 1t meet with approval,

GEORGL &. e DONQUGH
kttorney
Fost Trial Branch

umviné examined the record of trizl, I concur, this
duy of 1548,

C. E. STR&IGHT
Licutcnant Coleonel, JuGD
Deputy Judge advocate
for Way Crimes
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