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DEPUTY JUDGE ADVOCATE'S OFFICE J IR/ v
7708 WiR CRILS GROUP :
EUROPE/N COMMAND

) 30 January 1948
CNETED BT.TES ;
Ve Cass No, 000-50-5-19
Eduard KLERKER, et al. !

REVIEN ~ND RECOMMEND/. TIONS
{3 .L D.TA: 'The acoused were tried at Dachau, Germany, on 26 Nove
ember 1947, before a General Military Government Court.
IT. CHARGE aND PiRTICUL.RS:
OHARGE: WViolation of the Laws and Usages of War.

Particularsy In that Bduard KLERNER, Georg KRURGER,
Walter KRUBGER, Hermann SCHINLLUER, Paul SCHLUENDER,
Karl SCHULZ, Frang ENGELBRGER, "igand HEINE, Karl
HERCHENy Philipp MULLE and Karl POLT, German nationals
or persons acting with Gorman nationals, acting in
ursuance of a common design to subject the persons
ierainaftor described to killings, beatings, torturcs,
starvation, abusss, and indignities, did, at or in
‘the wisinity of the Mauthausen Concentration Camp, at
Uastle Harthelm, and at or in the vieinity of the
Vautiisusen Sub-camps, including but not limited teo
Ebeongeo, Gros-Raming, Gunsicirchen, Gusen, Hinterbriehl,
Lambach, Linz, Loiblpass, lielk, Schwechat, St., Georgen,
St. lambrecht, St. Valentin, Steyr, Vienna, Wiencr-
Neudorf, all in Austria, at various and sundry times
betwoen Januery 1, 1942, and May 5, 1945, wrongfully
encourage, aid, abet, and participate in the subjection
of Poles, Frenchmen, Jreeks, Jugoslavs, Oitizena of
Soviet Unlon, Norweglans, Danes, Belpglans, Citizens
of the Netherlands, Citizens of the Grand Duchy of
Luxembourg, Turks, British Subjoets, stateless persons,
Czechs, Chinese, Oitizons of the Unitod States of
America, and other non-German naticnals who woere then
and there in the custody of the then German Reich,
and members of the armed forces of nations then at
war with the then German Reich who were then and
there surrendered and unarmed prisoners of war in
the cuslody of the then German Reich, te killings,
beatings, torturcs, starvatlion, sbuses and indignities,
the exact names and numbers of such personsg boing
unknowd, but aggregating thousands.

(Prior to arraignment the particulars under the
charge were amended to include the middle name of
Richerd in tho name of acoused SCHULZ; thus changed
il reads Xarl Richard SCHULZ (R 2)).
IIL. ! ‘RY OF CE: The two convieted accused were members of the

88 at Mauthausen Conceniration Camp for considerable periods of time
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department clerks in the Mauthausen Concentration Camp mass atroeity,

Both accused admitted that thoy administered beatings to the inmates on

a fow occasions. Both azccused pleaded guilty. The nature of such pleas

is discussed hereinafter, Prosecution's Exhibit P-Ex 6 (R 10) is a
ca;'ﬁ.ifiad copy of the charges, particulars, findings and sentences in

tha parant Manthausaen Canrentratisn Camp Oaes (United Statoe v, Altfuldisch,
et al, 000-~50-5, opinion DJAYC, February 1947, ha-rej.naft-ﬂr referred to

&8 tho "Parent Case"; see Section V, post),

1V, EVIDBNOL LND RECOMIENDATIONS:

1. Eduard KLFRNER

Netionality: Germsn

hge: 35

Civilian Status: Commercial amployoa
Perty Status: Unknown

lilitary Status; 68 Gorgoant

Pleas !

o
5 years, vommenclog 1 July 1945

i, The accused was stationed at Meutheusen

Goncontration Canp from 30 Junuary 1940 to 1 February 1945 (R 16), during

which time he worked as a clerk in the political department (R 1lj P-Ex
10a).

In an extrajudiciel sworn statoment Fichtner stated that he saw the
accused mistreat inmates of uwvory nationality by hitting tham with his
hands (R 10; P-Ex 7a). The extrajudicial sworn statement of Vorge-
rrmengol rolated that in September 1944, he was called to the politieal
department to take an inmate to the hospital who had heen beaten by the
accused. He also saw the accused administer 25 V"strokes" with a stick
to a wounded inmate (R 11; P-Ex 9a).

In his extrajudiciel sworn statement Duppelreiiar, a former member
of the 58 who had worked in the political depertmont =t Maubhauscn Concen=

tration Camp with the acoused, stated that at times when the accused
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interrogated inmates he slapped and beat them with an oxtail (R 11j; P=Bx
10a).

Phe mecuscd testified under oath that he elapped the faces of
{nmates with his hands @ fow times (R 14). On one occasion an inmate
ascusad him of having withheld 10 marks belonging to the inmats. Because
of this, the accused slapped the inmatels ears (R 1L). Another time,
on orders of §5 Lieutenant Schulz, the accused slapped the ear of an
inmate with his open hand (R 14).

Evidence for Defense: The ncoused took the stand and testificd

under oath (R 12). He stated that he slapped inmetes o fow timos, once
he did so by order of his superior, Lieutenant Schulz. Other times, ho
did gs wether than report them and thus caust » more savere punishmont
(R 14). As & result of the sleppings which he gave inmetes, none of
them ever had to be sent to the hospital (R 15). He denied besting
Lnmstos with an oxtail (R 14). He helped an lamete, Mr. Slier, who was
helf Jewish, by forging a document for him. Beoauso of tho forged doc=
ument, Mr, Slier was not sent to huschwitz with other Jewlsh inmntes but
remedined ‘An Mauthauson Cencantration Camp (R 15).

Sufficiency of Bvidence: ilith regard to the evidence offcered in
support of superior orders, the nceused failed to mest the burden of
proof required by pertinent suthoritics discussed in Sectien V, post.

The findings of guilty are warranted by the evidente, The saentoncae
is not excessive,

Politions: No Petitions for Roview wera filad. A Potition for

Clemency was filed by, L. G. Stockinger, L4 Jenuary 1948,

Recorne ont  That the findings snd the sentence be appruved,
Zy K&rl Richard SGHULZ
Nationality: German
hges Lk
Civilian Statvesy Guimses cisl Hmployes
Party Statue: Unknown
Uilitary Stabus: 83 Sergeant >




Pindings: G
Sentence: 5 years, commencing 8 May 1945

Evidence for Prosecution: The accused was stationed at Wauthausen
Concentration Oamp from 30 September 1940 to 15 January 1945 (R 17).
During the period June 1941 to January 1942, he acted as a clerk in the
politinal departmant (R 17). Prem Jonnary 10,2 ta June 194/, he wowlsd
in the department of vital statistics (R 17).

In an extrajudicial sworn atatement, Halaba related that in the
summer of 10LL ke saw betwson 25 and 30 inmatce lined up in bhe political
department of the Mauthausen Concentration Camp. The acpused and Lieute-
nant Schuls best these inmates with a rubber hose and cowhide whips.
When the lomabes fell down, they kicked them (R 10; r-kx 8a).

In his extrajudicial sworn statement Doppelreiter, an S5 man and
former roommate and co-worker of the accused in the political department
at Mauthausen Uoneestration Camp, stated that the acoused handled all
matters concerning escapes, He'inhurrnsptad inmates who had been appre-
hended and returned to camp. At such times he freguently laid immates
over a chair and lashed them with an oxtail. He alsc beat inmates in
the face with his fist until they bled (R 11; P-Ex 10a),

The accused took the stand and testified under cath (R 17), Wnhile a
clerk in the political despartment (R 17), he was in charge of keeping the
lists of the namgs of escaped inmates (R 18). He admitted slapping a
returned escapee on one occasion., Another time he ulappéd a Ukrainian
who had been an 85 man (R 18-19). He also stated that once in a while
he slapped the face of an inmate (R 19).

Evidence for Defense: The aceused denied that he was ever stationed
in the protesctive custody camp (R 17). He never served as a detaill loader
(R 17, 18), He never belonged to the Gestapo (R 20). The statement made
by prosecution witness Halaba(R 10; P=Ex 8a) was either a lio, a mistake
in identlty, or an act of rovenge (R 18), He once beat an inmate who

had been returned after Laving escaped, This inmate had denied that
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who had beun returned after having cscaped, was beaten by the accused
because he bohdved so badly as an 88 man (R 18, 19). On onc occraion he
saved the life of a fellow countryman. This man's death had beon requoeted
by Licutenant Schuly becausc he hed stolen 300 marks from a woman (R 19).
The sccused did not sssert in his testimony that he was ordercd to admin-
ister any of the beatings., However, he so assorted in conncetlon with

his erraignment (R 7).

Sufficioncy of Evidence: With regard to superior orders, the sceused
failad to meot tha burden of proof rocuired by pertinont suthoritics
discussed in Scotion V, post.

Te findings of guilty are warranted by the ovidenso. The sentonce
ig Ant owensaiva,

Potitions: No Potitions for Rovicw were filod, petitions for
Clemency wers filed by the acoused SCHULZ's brother, Wilhelm Schulz,

5 dequary 1948; and by L, Ge Stockinger, 4 January 1048,

Recommendation: That the findings and sentence be approved,

3. Frans BNGELBRRGRR

This accused was not ssrved and not tried (R 9)e
ke Wigand HEINE

This accused was not served and not tried (R 9).
5¢ Kerl HERCHEN

This accused was not scrved and not tried (R 9).

6. Ggorg KRURGER

This accused was nub served and nob wisd (R 9).
7. MWalter KRUEGER

This acoused wae served but not tried (R 9).
8., Philipp MULLE

This sccused was not served and not tried (R 9).
9. arl POLT

This nceuscd was not served and not tried (B 9).

10, Hermann SCHINLAUFR
This scoused was not served and not tried (R 9).



1.1- Faul Bﬂim
This accused was served but not tried (R 9).

Ve GSUESTIONS OF LAW:
Jurisdiction: It 1s clesr that the Court had jurisdiction of the
persons of the sccused and of the subject matter,
cu f Principal Rights: The "Qutline of TrialM set
fopth in Section 501 of the "ianusl for Trial of War Crimes and Related
Cascs", 15 July 1946, as amended, contemplates, ot pages 404 and LOS,
that tho Court will inform accused of their eight principal rights in
the manner prescribed thersin, The record in the instant case recites
that the "interpreter resd the six rights to thoe accused in their own
lenguage" (underscoring supplied) (R 5). The usc of the word "sixt
inetead of "oight" probebly resulted from inadvertunce on the part of
the reportur and i% should not be prosumed that the Court failed to mdhoroe
to the estoblished procudure in the absence of a elearer showing to the
contrary. Furthermore, it doos mot appenr that any of the eight prineipel
righte wors denied the scouscd,
wa of Guiltys The quustion arises as to the legel significance
which should be attached to the action of the Court in uccopting the pless
of gullty by the nocused,
Section 501, "lapnual for Trial of War Crimes and Related Cases!,
15 July 1946, provides thot the Qourt may impose o sentunce on & pler of
guilty without further proof. Similarly, Paragraph B8 (a), T 27-255,
"Militery Justice Procedure", provides that an accused can be convicted
‘on the basis of o plea of guilty without any evidencs buing presanted,
Section 5-328, Title 5, "Legal snd Penal Administratioah of miilitury
Government Regulations", published by Office of lilitery Government for
Germany (US), Change 1,27 March 1947, provides in part as follows:
"he procedure in Intermediate and $HED9 courte
shell bo the sume as that provided horein for Summary
Wy Courta excopt thabp s
g, A ples of gullty to an offense punishable by
death may be acocpted providid the court is satisfied

from the nature of the cesc that the punishaent of death -l
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would be clearly excessive and that a lesser punish-
ment which it is within its power to impose would
suffice,"

Section 5-325, a, Title 5, supra, provides in part, with respect

to the procedure in Sumpary KG Courts, as follows:
"gpon a plea of gullty of all offenses charged, a
Swnmary Court will hear such stalements for the progesution
and the deforise and such evidence as it requires to ensble
{t to determine the sentenna tn be imposed. WHet

Section 501, page 406, of the "Manual for Trisl of Var Crimes and
Related Cases", 15 July 1946, ss amended, provides thnt qualificd pless
should not bo ascopted .

Both accused at the outset of the arraignment, upon buing asked how
they plesded, stated in effect that they were gu.lty of having boaten
with thoir honde in complianen with swdera, After an cxplanction by the
Court as to the effect of a plea of pullty, both answered in the affirm-
ative to s qu?eat_.ien ae to whother they understood, one =dding, "We fgroe
with it snd wo ui:;lutb trugt in our dafonss lawyerl. This wes followed
by o discussion between prosccution and dofense counsal and the Court,
‘the true i port of which is not clear, The prosceutor steted among other
'é.:ﬂ;:ig; that "he prosccutden will net prove as & part of a prima-faclo
case hure anybthing bubt that these particular sceused, as a poert of the
common design, perticipetud in bestings only, 6% the acouséd may be
gullty of any onw part of those verious allegetions, liks killings,
bestings, tortures and sbuses, as o mombor of this common dusign under
the parent ¢zse he would be guilty of the charge and the particulsrs and
it would b¢ for the court to detormine what senluave Le glve them in
eccordance with the evidence of tho overt acts", This langusge is
susceptible of an interpretetion compstible with the truo nature of the
| charge, l.e., allogations of participation in the excoution ot & common
design; evidence sa to the positions held by the accusad and ovidunce
£9 fo possibls killinge and biatings, ete., by the accuscd with thedir
oWl hiands telng of slenificsnss primerily bucause of its value in geuging
the extent and nuture of thelr perticipation, which in turn sheuld be

reflected in tho sentoncus imposed.
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However, his remarks were followed by further discussion, Court and
counsel apparuﬂﬂdf forusing thelr attention on probable proof being
limited to and aceused desiring to admit individusl cruelties by beatings
only. A&11 agreed that the particulars should be amended by excludlng
tall offensds except beatings,abuses and indignities! (underscoring
supplied). The Oourt dirscted the prosecutor to give the exect wording
to the reporter afier having it approved by the defense counsel. &
recess was gradted for defense copnsegl to consult with the accused, after
whinh dafenas nounssl skated that the mccused understood thev wore plouding
guilty "o beatings, abuses and indignities". The acoused then ploaded
guilty to the chargos as amonded. However, the prosscutor did not give
Nthe wxmet werding! to the waporber (R 7-9).

Innediately thersafter the Court recoived, with the approvsl of the
defense, the Prosecution's P-Ex b, being a copy of bhe cherges, partisulars,
findings and ssatursss in the Papunt Hauthausen Concontration Camp Cnsc
(R 9, 10).

There 1s an indisation that the Court and In'aunuuliin'ﬁamtsﬂ that the
pleas of gadlby be accupbed as bo an a=ended shargs. Hewever, the werdiag
of the charge as amended ie not indicated as is doslrable and as appar-
ently contoupleted by the Court, Morsowver, tha acceptance of the Prosc-
cution's P=Ex 6 in evidence indicstes that all concorned may heve intended
that the case should proceed as though tho ascused were helng trisd as
participants in tho execution of the common design involved in the Paront
GCase, The zcceptanse thereof in evidence is also-an indicatlon that they
believad that was the legal effect of what had Uranspired, Certain it
is that a1l concerned had in mind protogtion of the accuscd and not
plaeing thert in Lhe positlon of Having sonceded that they killed inm tes
with their own hands, a matter which would have righted itsulf when the
Court received ovidenco to determine the extant and nature of their
participation, f.¢.; wwidanse "o onabls 1t bto determine ths sentarcs
to be imposedt, =

It is believed that in legal offeet the Court merely accepted a, __*'t



qualified plea, Qualified pleas are frownud upon in order to sffact
certainty and protection of accused. The applicable rules provide against
it, However, the spplicable rulus also provide that: "Technieal 'and
legelistde view points will not be allowed to interfere with such a
rosult® (Section 5-350, Title 5, "Legal and Penel Admlnistrstion" of
miilitary Government Regulations", publishod by Office of Uillitary
Government for Germany (US), Chango 1, 27 March 1947).
Furtheemorc the applicable procedure provides:
"The procecdings shall not be invalidated, hor sny

Tinding or sentenco disapproved, for any error or

omission, technical or otherwise occurring in such pro- .

cuedings, unless in the opinion of the Meviewing Authority, f

after an cxaminetion of the entire rocord, it shall appeer -

thet the error or omission hss resulted in injustice to the |
ascumad! (Saetion 5-338, Titls 5, supra).

It dows nut apocar that the Court in determining the sentence took
¢ognigance of any possible individusl acts of eruclty by the sccused in
thede penticipatdian athor than !jnnf.ﬁ'ngg,

No injustice resulted to the accused by the acceptance of the
gqualified pluce.

Application of Parent Crant The Couwrt was rognivad to tala nngn'iznrmu

of the decision rendered in the Parent Case ineluding the rindin.ga. of the
Court therein,thet the mass atrocity operation was eriminal in natura nnd
that the partielpants thorein, soting in pursuancc of 8 wvomsion dosign,
aub jeoted porsons to killings, beatings, tortures, ote., and wes warrentod
in infereing thit those shown to have participated knew of the criminal

nebure therool (Lolter, Heoadyuarters, Unlied Status Furces, Buropean

i i WP

; Thuater, File AG 000.5 JAO-AGO, subject: "Trial of War Crimos Caseel,

14 Dotober 1946, and the Parent Cese). The convictod soccussd wero shown
Lo have participatod in the mass atrocity, and the Dot was warranvod
“'J" by tho ovidence adduced,oither in tho Parcat Case or in tals subscquant
proceodings, in concluding thet they not only participated to a sub-
. ngﬂll ‘degres, but Lhat the neture and oxteont of thelir partieipntion
| Were sushias b6 warrant the sonterices impossds
rdyrst The sccusud sought to Justify st least soms of
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Eheir aotions ne being in complinnce with "superiop orders". Lompiiunco
with supericr orders does not constitute a dofense to the cherge off having
committed & wir crime (Trisl of Henry Wirz, LOth Congress, 2nd Sess.,
House 0f Reprosuntatives, Ex. Dos. No. 23, puge 812; Vel Ii, Sixth
Edition, Opponhedm, "Internationel Lew!, peragraph 253, page 4535
Llandovery Castlec Case, 16 American Journal of International Liw, page
7083 United Stabes v. Thomas, opinion DJAWD, December 19455 and the Unitod
States v, Klain, et al,, (Hadamar lurder Factory Case), oplnion DI&YC,
Februsry 19465 and French Republic v, Wagner, ot al,; Court of .I's.pimalu
(France), July 1946). This rule ls followed in Angle-American jurispru-
dosice (Gitehwll v, Harmony, 13 How, 115, and Mianual for Courbs=Martinl,
UuS. drmy", 19268, paragraph 148).

Complinnoe with saperior ordors way, under cortain sircumstzncea,
he gonsidered in mitigation of punichment., Fowewer, an zecused who seeks
rolief on sush grounds asswass tho burden of ostablishing () that he
recoived en onder from & superior lo fzct, dirceting thet he commit the
mugfulmﬁ, {‘h} thab he did not know or, as & ressoncbly prudsnt piraon,
would ot have known that the act which he was direoted wo perform was
idogal or sonteary o arfversally secopted standirds of husan conduct,
end (o) thot ho acted, nt Jeast to some extont, under immedidte compulalon,
Having mmautnﬁlg Mhﬂlhld these olomsnts, tho m;mt to whish his
‘sontencs should b ﬂi:‘b:\qmtﬁd dopends upon the charscter and wxtont of the
tomediate compulaion under which ho setoed, (8ee London jfgrocmont of @
hugust 1945, Concorning Prosecution =nd Punishiment of Mujor Wer Criminads
of the Buropian Axis; FM 27-10, War Departeent, U.S. army, "Rulos of
Lahd Warfirct, paregraph 345.1, Chenge No, 1, 15 Novomber 19445 Oppunhuia,
“'Intarmtrilnm.l Law", supra: and the Llandovery Castle Case cltid bthereln;
fanuel for Courts~dortialM, suprs; "Report td the Progident of the United
3bates®, 7 Juno 1945, by Nr. Jusbice Jackson, U.8, Chiol Counsel for bhe
Progesution of lxds Crinlaclliy, Dxtrnot from Geebbolst MTha fir Torrer
of Our Enemies", found in footnebth, page 53, Miilitary Occupation and
the Rulea of the Lew", by lrnsl Fraonkel; Unltod Stetes v. Bury, et al.,
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