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Wigen Hermann Howr b

I, DHIAL DATAs The uccussd wis tried it DuchYiuy Gormany, on 2
Aprdl 1947, before a General Militory Governmont Courts

CHAFGE I+ Violation of the Luws and Usagos of Wirs

P HPICUL\RS: In that Eugen Hormann NOKY, o German national,
did, 1% or in the vieinity of Fugeau, austria, in or about
april 1345, weongfully cneoorage, ald, abet and participite
Li e killing of four non~Germin nitionals, inmates of Poggau
Coneentrition Cimp, who were then in the custody of the then
German Reiech, the nomes of such persana being unknowns

URL.EGEIT: Violation of the Laws and Usages of jare

FuICLEREs In that Bugen Hermann NOKY, 4 German national,
did, a% or in the vieinity of Peggau, Austria, in or abous
april 1945, wrongfully vnoeourige, dd, obet and partiecdpite
in the killinz of & non<German nitianal, m lomate of Pegeau
Loneentration Camp, who wis then in the custody of the then
German Roleh, the name of sueh person bolng unknown.

IH%HY OF EVIDINCE: with the idvance of the Rusaian armies in
Augtria in the spring or 1945y 8n avacuation of prigoners from Camp

Peggau, Justrin, an oute.mp of Wauthausen Goncentratinn Comp, was un-

dertzken during 2-3 ipril 1945+ 43 an incldent of this operation, orde-.

ware issued that all slek inmatsy who werc Wnfit for transport were
b0 bs shots Acoused NOKY killed four nop=Garman natinnale in erday
fo TUlfill the eommanda given to him .nd inother without any instruetion
from hlg auperior, with the poasible exception thal 1 vory brosd and
gencral instructlon moy huve been conatdared nppltanhle, The #42eh

killing was ant in the dresence of his suparior.
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Nation ity German

«get b3

Civilian Stutus: liotor ear painter

Farty St . tus: NSDAF, Allgemeine 88
Military Stutusy waffen 83, Teechnie:l Sergeant
Pleas NG i
Findingss G

Santohcel Death by hanging

mt Using his Austrian serviee pistel
(K 10, .J;ﬁ). _-Iﬁﬁ!. an eberach irfuhrer in Camp Peggau, Austria. (P<Ex 2,
243 R 6, 16) shot four nou-German, prosufably Russiin, inmatea (P<Bx 2,
245 R 6y 9y 45y 45) in the neck (lr'«m:l 2y 24y R 6, 46) from 1 distance
of only 2 fow centimetors (P-Bx 2, Ed: 1 6); killing then (R 9. 10)
| in 3 braneh tumnel during the night or carly torning of 2-3 ipril
1945 (R 274 45) in responss to orders frém his immediate auperior,
Obiraturmfohror iliroff (P<Bx 2, 245 K 6, 11, 45, U6, 48)s MirefP ws
not his d‘ia,ciplimr; superior nor wis his diselplinary superior prae=
scnt at thoe camp 1t the time of the ineidants covered by the charges
FH 12, 4B)s These inmates were scveral among otltors selected fyom
the infirmaey pitients cither by the iccused (R 9, 21, 25, 26) or by
Miroff (R 4Y) or by the Folish medic and infirmary capo (B 46) as
bolng incipible of walking aor unfit for tranaport (P-Ex 2, 243 B 6, oF
4h)e Mo objection wis made by NOKY to the performinee of this tuak
(R 13, 14, 28),

Subseguent to fhese killings. MORY ont ped the infirmary in
TEspanse $0 thoe plids of the cipos md camp eldost (P-Ex 2, 24 R 6,
h?) 0 g6t rid of the chief idiot of the campj there ho shot and
kKlled the potty-thieving. Meomplotery inaunst Deliak inmato, "M1-
lionesdleb® (thief of milliona) (¥-Ex 2, 24} R 6, 9, 15, 16, 35, 47)e

Tho aeeuacd wis uot specific:lly directod to kill this vietim nor was




Mirorf, his only superior in the camp, present, The aceused teat=
ified thut at Tirat he did not respond to thelr "bregging® but told
them they could do as they pleased as toikilling this fifth viutin;
However, he finally eooplied with theiy ra-quests by performing the
killing himael? (R 46-48).

Barly next morning holes were dug (R 22, 27) and the bodies were
‘burded (B 25y 27 ). These inmites whoae eirds had been marked fop
dexth (R 20) awnd who were taken from the infirmary by the ncoused were
novar woen <eain (R 23),

i&;ﬂﬁﬂgg_{ﬂ;_nﬁgggﬂgt NOKY made 1 aworn pro=-trial statoment in
whieh hu'qﬂ Adts killing four non=Germin natlaonnls, prisoters he tho=
ught to be Russians, with neck shots and the nptorious "Millionendieh®
with one shot (F=Ex 2, 24; R 6). He dunied selocting md marking theso
lomates for death (R b4, 45, 46, 47)s But he sherply insisted that
he aeted in this fishion 2t the éireutiun of his immediaty superior,
Mirefs (VP-BEx 2y 243 R 6y L, 45, 48), who dmitted ordering the accused
to shoot four Russien priscners in the tunnel (K 11) and his own ine
abilith to punish the 1ccused for 1 failure to obay his orders, o fact
knowl o tha non-eommissioned officers in Hroffts eommind (R 13).

Sufficiency of Evidence: Concerming the cvidunce offered by the
aocuged in support of superior orders, to effort w:is made toshow, as
to the Iifth killing, that the iceused b received a specifie dip-
eetlon %o KLk this vietime Hia oun teatinony indicates ha did not
conaider any gensril srders a4 requiring the Nilling. Moreover, the
supesrior waa not prescut. Thusg, 1t appeurs that no order had been
recuived and in my event he Lag not ghown to Live aoted under imnmed-
inte compulsion to ny deprevs. The sccugcd fuilaﬁ bo mest the burden
of proof required Ly pertinent wthorities diseussed in Seetion V¥, post,

The findings of guilty are warrented by the evidence, The sent-

once is not excasaive.
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Eotitionas . Fobition for Review, d.ted 1 My 1947, wis filed
by Chief Defense Counscl, Listtenint John He Bohlman, Five Pﬂtiﬂnna
for Clemency wore filed, viz.y by willi Klein, acouscd's brother-in-
low, 11 May 19‘&?1 Lina Noky, accused's wife, 11 May 1947 Ausust Noky,
avcused! 8 Lrather, 5 YMay 1947 Otto k‘i“ialtorer. undatedy and Kaspar
ddlar, 6t ale, 5 May 1947

feeonmegndations That the findings and scntence be approveds

Ve SQUES JONS OF Lo

Supgrior Orderss iccused NOKY, as shown in Section Iv, paragraph
2y supra, sought to justify his action by offering evidance o show
ﬂim he was seting in complianee with "superlor orders.® Conpliance
with guperlor ordera doocs not constitute 4 defense o the oh.rgo of
hiving committod a wir erime (Tril of Henry Wirz, LOth Congress, 2nd
Scase s House of Represent tives, Ex. Docs, No, 23, page 812; Vols Il.
Sixth Edition, Oppealicto, "Intoraationl Law,Xour graph 253, page 4533
Llangovery Cusble Cose, 16 imerican Journal of Intcrnational Law, pige
7083 United Stutos ve Domindkus Thomag, December 1944t and United
States ve alfone Klein, et al., (Hadamar Murder Fietory Case)s Fobruary
1946)s This rule is followed in Anglo=Ameriean jurdsprudence (Mitoholl
ve Harmony, 13 How. 115, and "Manual Pfor Courts=M rtial. U.d. Army, *
1928, paragraph 148),

Compliasnce with superior ardera may, under esrtaln cireunstances,
be considired in mitigation of Dunishments Houwewor, an semsed vho
sccks relief on such grounds agsumes the burdesn of catablisheng (a)
that he reocived an order from & superior directing that he commit
the wrongful act, (b) thit he did not kaow, ar as 2 poasengbly prudont
Ferson, would not have koown thit the act which he wag directed to pore
form was 1llégal or cantriry to uni viraslly accepted standards of
buman conduet, and (e) th.t he 1eted, at least to seme sxtont, Wader
irmcdiate compulsion. Having satisfictorily autablished these elemauts,

the amount to which his sontonce ahonld be mitizited depends upom the




casracrorand extent of the Immediate compulsion under whieh ho acteds

(Sco London Agreament of 8 Aggust 1945, Concirhing Proses tion and

..E_'&mi'lhmt of Major uonr Orluinals of the Europaan Axis; B 27-10,

war pep xtmenty UsSe damy, "Rules of Land warfare,® paragraph 345el,
Gharge Nos 1, 15 Novembor 13445 Oppenheim, *Intornational Law, " supra,
and Llandovory Castle Case cited therein; "Mamual for Courts~Martial,®
aupras "heport to the Prosident of United Statea,® 7 Junc 1945, by
Mre Justioce Jackaon, U.S8. Chief Counsel for the Prosceution of Aris
Grimim;iw; Extruet from Gosbbola' "The Adr Torror of ur Incmies,®
found in footnote, pisc 54, W1 tary Occupation mid the Rule of the
Lawy™ by Ernat Froenkel; and opiniens of the Deputy Thester Judgo Ad-
meate for ar Crimes in Usde ve Albert Oury and .ilhelin Hofrier, Septe
ember 1945, Us8s V. Dounlnikus Thomas, December 1905, and UsSe v. Gerd
Beck and Oft0 \einreieh, Decembor 1946).

Ecmination of the entire record fallg to dlseloas any orror or

omigsion wWileh resulted in injustice to the acciigads

VI, CONCLUSIONS:

le It is rocommended that bho findings and the avulunce be APProvads

2s Lepal Forms Nos. 13 md 16 to sccomplish this result sre attaches

herefoy should it meet with 1pproyial,

/8/ Richard C. Hazan

/t/  RICH.RD C. HAGAN

'lh'fﬂ‘l"i JAGH
Attornoy

Pogt Trial Braneh

Haying exanined the record or tri 1y I coneur,

J8/ 0uBs Straight
e/ e.m. arnazonm
Lleoutenmt Colonal, JiGD
Deputy Judpo Advoente
for War Crimes



