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REVIZN /ND HECOLMENDATIONS
T. TRIAL D.TL: The ancused was Eviad atb Nnahan, Cavmany, during the
rurded 15-17 opril 1947, before 2 Genepal wilitory Government Court.
TI. CLLBE .ND T RTICUL.RG:
O RAR: Vialstten of the Tawa and Nlaspna of V.
FLRTICUL.RS: TIr thirt Siefpried SOHOLZ, & Gerasn nfdonfl,
.did at or nerpr ELITNG, Germsny on or sbout, 22 Se} Lember
fully, doliboretely and weongfully ki1l & meober of
ﬁrﬂ.‘hﬂ Steles aray, belioved to bo Sergesnt Rubin P,

!-'I‘. » vho win thun tnd there A snmvendered »nd anesnod

:::im.u.r of war in the custody of thy Lhen Germen Reich.
E{“mm Followling & bowbing =ttopk on unieh,
Gﬁrmr..ng, eioht Jieriean flyers perechuted to corth from their dis-
sbled rlrne, landing notr Felldng. o detail of soldicrs, under the
comirnd of the “oewsod, rromptly cuptured and yroperly. Lireited soven
of the flyere. "han the wighth flyer, Rubin F. Harkey, 3L772208, wes
found, he fled into tho voode ~nd v=s shot 2nd killed by the 2censed,
a rai_:igtuml inveatigation =nd trdal shove thet ¢ wer erdme wre not

commd tted, i ey
IV. IVIDENGH .ID FCOOMMIND.TIONS: > iy

Rationrlity: ferman

e 36

Civilizn Status: None

Ierty Status: ; Nonw

M litary Statua: German .omy, Critoin

Bleay : R 7

6 hurust 1947



Findinga: T e (R
Santensct - None, woouitted

Dvidence for Froseccution: On 22 September 1944, nt sbout

1300 hours, ot lecst vight United States cdrmmen porachuted feog =
distbled bomber in the vieinity of ILLLING, GaM. Sewven of the
sipmen wore prompbly enytured by Cermen soldiers under the comuond of
Unptain Siepfricd SCHOLZ, erd wore taken to T.LLING (R 21, 22, 105;
B-Ix 2a)s Ceptodn SCHOLZ, with licutonsnt Johznn SCHALLER and o cdvil-
isn nrited HoUSR, got in a nm- nnd vith the aid of t.ha t.r:m;u strrted
& search for the nirmen who wrs thﬁuﬁit t.u be ﬂ.n thu vieinity (R 106,
128; F=Ex 2n), 4o they drove down the roalai‘; they ﬁb:e_m&d on hmerican
soldiur in-the eustedy of tnother Ceruin umm::; bath of vhom vere
walking down: the roed erprosehing tha -ufr; EE I;J:; T—Ea( EHJI However,
‘the .mrican soldicp, upon ﬂhmw#tnx t}m eh hf.ing :t:-ivun by the
Gnrmn ca.rtrin, ron foross thd mnd u: over tn gmm; m:ui into the
woods (R 41, 52, 53; F=Ex 2r). Coptein SCIOLY storfod the ear and
both ha ol TLITL Juoped out end started in rursuit (R 68, 107

F=Zx 2¢). Testimony of SCHOIZ and HiUZR shows thet HLUER rmd o Corman
E_n}.diur,l who hed Cprrosched on 4 motoreyele, BHOUTEd VHALLY several
Enih heBoRe’ fluvuing soldier stopped (R £8; I-Ex 2a)s ~BtHOL7,

in & pre-teial 'strtoment, and HIUER' snd SCHALIZR in exirt stnted thot
- hem *.‘.hn“f.muri{:nn atofr.d he assumed & defensive attitude (R 10¢;

T-Ex 28) R.UTR 1;'-aﬂ£iﬁad that he ws of thoe Injiniﬁh the Amerionn
was dn the cot of surrendering (R 85). SCIOLZ further stoted in his
sre-brdnl sbotoasnt thet in the din 1ight of ‘the woeds ho wig tn#hle
to tell thrt the .msricen was unarmod. "’harw;M"E:.ﬂm fired o
aingle shot with his survice ]istol while HAUTR hit the grounds The
single shot renstroted the brek of the imsrican's hend end thén enterod
his body mnd appevently entorcd his hesrt cs ho dlied {n -~ Tew minutes
(® 71, 108; I-"x 2n). The derd soldier wos thon trken to T.ILINe
where ho was subsceuently bHuried (F=7x 9), His identific:tion tore

Andicoted thet he o Tubin F. Herkey (Hercey) 34772208, The rrfidavits



of fellew crew members, who vievwd the body in LAILING, eére to the
effcet thet his face wis 80 aergled rnd brutsed that recogniticn wos
iarossiblel except for his ddentificstion thgs, howwwer, no proof wos
offerad thet the socusced mistreated Herkey in rny winner sxeopt for
the cnc shot fired while he wes attempting to eserre (R 101, 119;
R-Tx 2¢). The othar flyers were st FIILING s-fely delivered to o
fernen e Qurps alors  ofter baing tronsforred from one rriconur
of vor canp to mother, they were finally libornted snd veturncd to
the Und ted Stotes (F-7x 28). '
Buidéned for Defénect The' defénse froved thé'Ernd st of Trobe
- g ot out sbove (R 52, 68, 105, 107). - & v/
Sufficivncy of Jyidenee: The tctusl shootine wes vitnessed by
;_wm:@m. MaUdR, SOHALIER and S0HOLZ, the pevpetrator. 'Theiw
stordos ape in substantiel sgrowiunt on wost roints. HLUSR and
SCILILER covrobirite the story of SCHOLZ to the offect thot the
amerienn soldior vad i6bo the veddu whin he witnussdd the nfprodching 1
cer; cnd et botih HLUSR v '\ UOLE JudFéd out of the orr dnd ‘sterted
in pureuit of the fleeing edrion.. WASR claims, howéver, thot Harkey, -
the fleelng sivmen, stopjed =nd turned dround in = pesturs of surrender
before SOHOLZ shot, SCCLE clrdms, however, that there wes not engugh
Might in the words Lo detorndne whether Havkey knd o weapon ond thet

his positdod wny not one of surrender but o dufensc yoeition from which
Harleoy eoula ghopt if he hed boen carrying n weapon. fha etary of
SCHOTZ 48 suprertud by the foet $het the bullet renctroted Herlkov's
Lloft hand and nlsn hie body, apparently hls heert, so thot aim Gl

are in front of his rocson and fot rbove his shoulders dm o' jeeit oo

of eurrender. Tt is siprificant to note thet HUER, vhile hu stetes |
thnt Herlioy was survindering, throw hiwself 46 the ground afber SOHOLZ
fired the shot. His setdon in so doing is mot clcor unluss he -

fected the shot to bu returncd by Horkey.

The edvilizn wdth vhoo Hovitey hed bewn trocucding down the roud = vy

jrior to Lhm*a;;mnh_ af th eroy, dddinot witness the nﬁtﬂ;l:'mwg 1;\_m
ey .




1

as It took plrce in'the woods beyond: the cmbonkment rlonp dhe ropd,

bul, arrdved on the seunt efter the shot wes fired end substanfdsetes
the pssertions of HUUTR, SOHAIIYR and SCHOLZ thot the budlet peancs
Lrated the left hond st the body of ‘Harkey.

It should be p-:&ﬁ:ﬁh‘ut the ¢htire: oscurrency took plres in o
metter of suconds rnd An ¢ woods vherd thk 1isht ey vsll hove btun
joor ng elofued by SCHOLZ, He wie pursuing o flegdng and uuiforncd
meuber of the cnwiy forees end it is genrely ineumbent upon him to
wedt untdl his edvopsery firce the first shot vhere hie gposition is
not ¢learly one of surrdnders In turn, the actions of SCHOLZ prior to
this time, in hendling of the othen yriscnurs, had buen edvewisruet in
every way o thet dt is not possiblu to dmpube the intont to surder
from caything whdeh hed herjened prdor to the shooting. To the con-
trery, bis vetions prior to this would indicatd & fodr end rensonoble
oty b of udnd, 4 - TA rpey I 7

It 38 unforinnete thet Huokey sew fit to flie ot tha gppronch of
thu eop, but the mbgecuunt ceotions of BCAOIZ, ovan in petrospect cuns
not fadirly Yo earatrund 28 8 war ordom. - . T

The jrosceuiny, by vay of srpunont, v.ry rrofsrly end fronkly
sdndttod thet he ted fanld to prove the Bgeuscd murdirdd the flycr
rs ellopedl.

Ve :_I"EE'IIQ!@_._{}L-' it Noorucstions of low aposo ot the tﬁnl vhieh
reculye dissunaidn,
VT, COMOTUSIONS: Mo formol spraval ds rocudred, It is rocompunded
vt whe roeord of frdel and chis Roview and Resommand tions be 004
without furthor actidn cnd th t o copy hureol boe forverdad to the
Judg. advoeste for his informetion.
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