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UFITID HT-4ATES ) _ . 23 april 1946

v, et ' Case Mo, 12-11R82-1
Hichard Drang, & German ) RUVIZV AVD REOOMATDATIONS OF
Matd onal ) THR DWUTY THRATER JTDGR  ADVOOATE

1. DRI4N: The sccused was tried at Dachan, Germany, on 11
Decemher 1945 by a Gemeral Military Govermment Oou  amnointed by
Parsgraph 1, Bnecial Ordere No. '339.,. Headquarters, Third V.85, Army
and Bagtern Yillitary District, 470 407, dated 27 November 1846,

2, FPINDIVGS: The offense involved wae: Pleas Tindinge
OHARGH: Violaclon of the Laws of War o g -

Particulars: In that Richard Drauw, a German
Fational, dld, at or near Iurrensimmern,
Germany, on or ahout 24 Warch 1045, willfully,
deliberately and wrongfully, encourape, aid,
abet and partiuipate in the Klling of an un-
¥nown member of She Unitad States Army Who was
thon an voarmed, surrendoved vrisonor of war
in the pustody of the thon (erman Reich, neG G
5, SENTENOE: The Court, by at lemst a Swo-thirds vote of
tha mombers prasent &t the time the vote was _t_u‘.lmﬁ; 'féunﬂ. tha
agcuped gullvy and sentenced him to death by hanging at sush time
as Bighor authirity pay dircet. The sentence was urheld by the
Roviowing Authority on the 20th day of Tebruary 1946. Tha racord
of trial haw boen forwarded to the Commanding t}annru.i, United
States Yorces Muropean Theater (paragranrh 5o, letter, Headguariors,
United States Forcee, Furovean Theater, 4G 000.5-2 GAP, 16 July
1945, subject: "Trial of War Crimee and Related Cases%; Article
V11, Ordinance Fp, 2, Military Government Courts, caontalned in
Handbool, "Military Government (Germany, Technical Manual fer Legal
and Prison Officers, 2nd Wdition", vage 30).
4, DATA A5 TO AQCUSED: The accused 1g 51 :n:uh of age and
& civilian and hae beon a restdent:of Hedlbronn, Germany, since




October 1932, From the 1st of January 1938 'untq, ‘F‘ soldEation
of Gormany he was the official kreisleiter of Hnil‘broﬂ it& Bz, e3).
5. RECOUYITDATION: That the action of the Viti¥uey Oovernment
Court as apvroved by the Reviewd ng Authority be uéiit:.l-n;l.
6. EVIDENOE: The evidence in the record may be briefly sum-
marlized as follows: gL
&, On or about 21 March 1945, eix american flyers were

taken prispner and brought to Weckarsulm, Germany,  er armed

guard (See record of trial, United States vs, Hoing mdrg'g_;_; 13
Tovember 1945; spinion of DIVA, dated 22 Japuary 1948), 'ﬁ;eu&t‘lnﬁ
one of the nrisoners, an unknown dmerican flyer (assumed from the
record to be Captain anderson, but not poeitively identified), wag
on the 23rd of March 1945 monfined ss & vrigoner of wap in the laeal
Jail at Brackenheim, Germany., During the night of the 2ird of March
1945 & Gestapo man, named Farl Jossf Huber, televhoned to Richard
Drawz, the aceused, that the Ameriean ﬂa;e.r vas then in custody at
Bruchanneim, Draus stated that he thought this was the flyer he
had boen searciing for and one who had eecaped from his goards,

Oz 24 March 1948, accused, Link, Otto, Huber, and ¥ndress de-
varted from Haillronn by motor, They wont firpt to Durrengimmern,
where the accuned, Draum, and BEndress waited whilo Link, Otto and
Huber woent to Bruckenheim for the American nrisoner. When Link,
Otto and Huber roturned, they drove through Durrengimmern to a
woods outside of the town, wheras they met the accused and Endrees.
While thoy were in thie woode the flyer wae killed by two pist,i
phnte flred inte his head, The evidence in the record ghows thad
Drauz was seen & few geronds after the first shot was fired with a
gan in his hand, He clsimed that he did not shoot, but that he
taok the gun from Iink, who was, at the time of the investigation

aad trial, reported to be dead, The court found Draus guilty of
the crime,



b. In gveater detall, the evidence discloses the following
facte: Josef Huber, Criminal Secretary of the Gestano at Hellbronn,
on the %3rd of March 1945 recelved & oall from Trisdrich Schurp, a
State policeman, advising Huber that an American flyer had been con-
fined in the local jail (R. 23, 24, 34, 35, 45), Huber was not
regponeible to ¥reisledter Drauve, hut the Gestapo hed been d irected
to notify the Freisleiter concerning arrosta (R. 46). Huber abtambed
fo call the Wehrmacht but the switchboard operator  nected him with
accused at Heilbronn (R. 34). It was sbout 9 v.m. when Huber advised
accuged that the flyer had been saptured (R, 3¢ and 35). Accused
stated that the flyor was nrohably the one who had escaond at
Hogkarsulm (R, 56). Aseused advised Huber that he would oall Tieu-
tenant Colonel Otte and wenld eall him baek later, He did pall him
baols within the half hour and advised Fuher that they wounld go after
the flyer in the morning (R. 25). Puber asked to go along for the
roagen that he had some business to tako care of at Durrenzimmern
(R, 35 and 36), The next morning, 24 March 1945, Feing ¥ndress, who
wag tho Ortepruvvenledter at Neckarsuwlm, 1= whieh vosition he wes a
suvbordinate of the acoused, went o accusrd's nffiee in Hellbronn
(R, B7), DIndrose accymmanied accusged to Habor g hougs, It was
betwoen 9 and 10 o'clock (R, 37), The ecar was driven by ¥arl link
Who was acenscd'sn apeistant and leader of the labar front in
Heilbromn (B, 26, 32 and 55). Ovlonel Otto was also in the anto—
nebile (R, 38), so that the pgrown was made un of aceused, Link,
dubor, Indrose and Lisutenant Oolonel Otto. During the triv to
Durrenzinmorn thore wors geverdl alr rsid alarme, and the pgroup uas
forced to stop meveral times in order %o take cover (R, 8, 37, 47),
Purdng the triv they conversed about unimmortant matters and not
about the flyer (R, &7, 48)., They arrived shortly before noon at
ueranzimmern (B, 8), Huber alighted from the ear and went to the
Jity %nll for the pursose of taking care of his businees (R, 9, 24,
37). accusced also got out of the ear, but Fndress was net certals

if accused accommaniod Huber te the Oitvy Hall (R, @ 24) .  "han Bwkew



roturned accused stated that they had talked the matter over while
- he wag in the City Hall and had agreed that Link, Huber and Otto
would go after the flyer (R. 37).

duber testified that when he returned Wndress and Draus were
no longer thore (R, 48): he also testified that he, Otto, and Link
dvove towards B.askenheim and left accoused and Fndress behind;
acouead had reserted, "Well, you lmow where I will meet vou' (B, a7,
48), FEndrese tostifisd that all five drova toward e{ltronn on tho
furrotzimmern-Brackenhcin Road (R, 9, 13, 21, 24), and that after
they had nrocesded ona kilometer out of Durvenglmmerr the car
sbopoed (R, ). Acoused pald to Hndroes, "Come on, let's get out"
(R, 21). seousrd and Hndrese gui"'. out of the car and sbartnd walldng
(R. 9 and Z2). Aceordine to Tndresa, he 44d net Fnow where they
loft the sar, and 'he; vas not certaln thaf they had not walked to
thy spot (R, 9, 24, 18). Iink, Otto and Fuber drove the car on to
Broclonheim whora Fuber, himeelf, obtained the Amerlcan flyer fyem
tho leeal jatl (R, 27, #8; Prossention's Txhibit B, Page 3), The
flyor vas haudeaffed (R, 1%, 16, 39). 2%to and Tink sat in the
front of the car and duber and the flyer in the rear, They drovo
back towarde Durrensimmern, and as they reached the town, Huber
agled whoro they were to meot daccused and Tndrces. Link remarked
that beo kmoew, and without elowing down, drove through the center
of the town (R, 13, 16, 38, 29 and 48), A% the time there were
gseveral alrplance overhead and Otbo gave tho order to hait (R, 29
and 40). Link stated, "Wo are gotng to drive into the woode hara!
(B, 28}, Otts left the ear and Link drove off the main road to the
left poto & country road until he reached & 1ittls path, whers he
atoppad the edr undor some kress (R, 11, 79, 49, 50). -Link made
the remarlk, "Lat'e get oul, Iet's egp into the weods" (K. 50),
after allghtine from tho dar Edbor was en the flyer's left and

1od him towards the path Into the woods (R. 13, 24, 50, %1, 20, 16;



Dofendant's Exhibit Mo, 2), Thig vath was aporeximately one and
one-half meters wide (R, 25, 26)., Tho parby wilked ahout 15 or

30 metors wp the path when they Met acoused and Endvass, who had
takon cover from the fighter bombors in the same woods (R, 9, 39),
Huber gtuted that he saw accused coming towards him and that Indress
was coming to the path from the left. dccusad asked if the vrisoner
wag the flyer, and Dndress directed the nrisoner and Buber to wall:
on & 11111::1&. "*—"5'?.- Indress denied that any convers “lon ocourrod.
Thoy walled for about 5 or 6 meters when a u!llu‘u was (ired (R, 29,
40), e flyer, wha had been loaking stralght ahead, fell forward
to the loft (R, 40, 42, 55; Def-ndant's Txhibit Yo, 'a). The blood
stroamed from the left slde of the flyer's face (R. l-EI} . dccusod
was bohind Huber and tho flyer and Endress’ were behind acensed

(R, 39), Huber turned amund after the shot had been fired end

sav accused 3 or £ meters behind him and a 11ttle to hie right,
with a piegtol in hia hand, which he was at the l‘.ilma lowering from
hip waist to his li&'ﬂ. (R. 40, 42). 4t that time '.E‘nd.'m}n was 4 %o
6 motore behind semged (R, 42, 52), Link wag on Endreen! leoft

and & 153814 clamer to bhe flyer (R, 43 ‘and 63), Tndress then
camo wp Whors the flyer lay and shot him ds he lay wnon the ground
(2, 20, 42), Fndrass stated that hn fired the gun into the forost
in order to tast 14, Aceuséd then asked 1f the flyer was really
dead, and Hubeor heard another shot but dld not 1¢'_'nw- where 1% cume
from ae he wae then looking for Otto, who did not come into the
foreat (R, 40, 43), The wrigoney wag handeuffed at the time »f
the shooting and Huber was leading him, wﬁh hie right hand hyliing
the Tlyerts pants tockst: Huber had bis zun in his left hand (R, 12,
19, 40, 43), Endress wihs looling at the planes, which were above,
whon he euddonly heard eom: shots fired, Fe immedj".ahlglf_lnoknd to
tha f ront whore he ssw mocnsed with a pletol in hi'nl hund at his
sids; the muzzle of the piatol volnted tewards the ground, Tndress

had not soen a wespon in Draus! hand bafore, The gun was not



smoldng, however, because the weapon wWas & Walthor, which does not
soolko wron firdng (R, 12, 13, 14, 17, 21 and 25), The flyer had mot
boen trylng to cscape and was etill handouffed, with hie hands in
front ofkim, He had been shot in the back of the head and had
fallen forward on his faece (R. 14, 13, 14, 16, 17, 19, 21, 56).
dcouged at the time wae about two vaces back of the flyer, eithor
directly or slightly to the flyer's right. Indress atood a little
behind and to the left of scoused. Link was behind cused, bub
Indress did not know where Colonel Otto may have been (R. 14, 18,
19 and 26). Accused made the sbatement, "Come on, let's go.t
Huber statod that the flyer should be buried, and accused revlied,
"That 1s out of the guestiom. Ve are going to loave him hore,
somebody will ¥ind him", Hubor statod that he was eoing to roport
the matter to the police etation st Durrongimmern, to which accuscd
made no objection. Tho grown then nroceeded to Durrensimmern whoro
Lirk and Huber went to the nolieo station and revorted the death
(R, 13, 40, 41, 43, 51).

¢. Zvidenca for the Defanse. Tho accused vlected to testify
in tho case, Fe stated that he and Endrese agrerd to remain behind
at Turrongimmain, becuuse be belleved there would have been too
mach of w atir if flve people wore to gy to Brackenhoim in order %o
zot one man, and that it was reasonable for Link te drive Colancl
Otito and Huber to rocelve tho prisoner from the local wolica etakion.
(B. 67, It was understood that accused and Tndress would walk on
the Dorroneimmarn Bpad towards Eellbronn snd that the party would
moot agaln on that road., There is a 1ittle woods about one und cao-
half kilomobory down the road, es if the plancs flew over the party
could stay there somewhere; they had not agreed to meet in the Woods
whero the shooting ceourrad, 4Accused und ¥ndress wolked for about
10 mimates whon plance begm to abttacl in the area, so they took
cover in the woods., 4vcusrd sat umon & troe stump, ¥ndrses walked

on dgun the path; they had been eltting for 1E or 20 minntes whon he






flyur before the 24th of ¥arch 1945 (B, 78, 81),

"?.- JURISDICTION: The offense allrged against the accused is
tho murder of & eantured and unarmed .H.umricaln soldler. Tt wae a
viplation of the luws of war and was proverly triable By a Genoral
Military Court having custody of the socusgd. 4 general discussion
of the jurlsdictlion of such military courts, with apprepriate cita-
tlon of authorities, 1s contained in vrior reviews of mnfirmation
cases uritten by this Branch, and need not beirepe. 1 here, Yo
additional juriedictional ouestion is involved in the inetant case
(Seer UNITED STATTS V. OLEMENS WIWGAND, review dated Wovembar 1945).

8, LEZAL SUFRICIEICY: This case reguires some discussion con-
gerning the evidence, for the reasen that meost of the tesbtimony
offered durlng the trial as to who fired the shot is, in & sence,
circumstantial. It ig, however, very strong circumstantial evi-
dence. The acoused was charped with willfully, deliberately, and
wrongfully m_umgang, aiding, ahetting am‘lil particivating in the
1d11ing of an unknown menber of the Tnited States Army, who st the
time was an unarmed and surrendered prisoner nf war in the cuatody
of the then German Reich, The kllling of the spldler was clearly
violative of Tar Jaws of war, and international law., The orisonor
wag bandenffod and heavily muarded. Therr appears nowhere in tho
record any evidence that he attempted to escapme, The decused wus
the Kreisleiter, and hmn the highest ranking suthority orosent ab
the time the American flyer was killed, There is no evidence from
anyonu who was sctually an eye witnose ms te who fired the shos, and
tho record 1a ctherwise silent as to who did fire it, butthe cizcume
stancos are, indeed, very strong apgainst the secused, Draung, Within
& short space of peconds immediately after the shot was fired, two
witnogses testified that accusod was holding the gui, The accuacd
plmgs the blame pn Link, who at the time ofthe investlgation and
the trial was reported to have beecn dead, There 1s no doubt that

Tndross, boing ae clare bo Drénz 48 he was and looking at the planes












character evidence by acoualntancen of accused, and a roughly drawm
plat of the scrne of tha Erima, made by Dr, Thising.

Tndraas malon the statement that he new san remerher that
Draus turmed over to Link and took & pistol out of his (Idnk's)
hand, afterwards 1 was very Erhitﬂﬁ.land'ﬁhﬂﬁ I asked hinm who had
phod he A4d ved remlyf, and that "44 sortainly hed net bosn 4n
tended to ¥111 the airman", The foregoing is cont ry to Tndreas!
nrovious testimony Bofore the court,

wganming far bha varyrees of urgument that Wndresee fe new tolling
the truth, the fact remalns that mccused was prosent &t the scone of
the orime, and that as the hirhest ranking official present he must
haar hisg shars of pomneneihiliby fow tho asbe of mimbore of the
grovo, 4As indieated above, he cannot be considernd less than a
particinant in an gnteroriee which had ae 1ts purpese the killing
of tha fliew.

O1five Drauz, wifo of the accused, states that Idnk teld her,
on or shout 24 March 1945, that he had killed an american airman,
sad thet har hushand, the assvesd, Had tevn the wilectel frem hie
hendj that Link wae angored bacause of the air attacks snd that ho
did not avorove of amogused's agtion in tuking the pistel from hie
hamd,

Dr, Ravecher, Lotts Marbach and Mre, Lisa Schmalzbauer ail
malke  statemenlte ag to aceuded's pood rowutation, The attuchod vlat
Awauwn by Dr, Thilding, tho attarnoy, de in swmert of his assntimblon
as lo tho chysical pusitions of the vartdes at the time of the
murder, Heforence to this plit shows that Dr, Thilsing is atternbing
to provo thal the Bullot rmist nsescourily huve Boen fired by ocomoens
who stood at the flior'e 1094 and behind him, while it epvears fror
the orlidence 1n the record that aceused was sither directly bohind
tho flior, or 8 little Bohind anmd to the fllorlo sight. The vooi

tion off the wounds, howev:r, can egually well be explained by tho









