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EUROFEAN CONMYAND
Office of tha Judge Advocata

Case No. _5-150 (5=92) 18 May 195l
U.8+ ve. _Frits THALER apd Welter Bockhorni

hecuseds _Frits THALER

REVIEY OF THE WAR CRIVES BRANCH JUDGE ADVOCATE DIVISTON
HELDOUARTERS EUROPEAN CO™UND, AFO 403, U.S. LARMY

T0; THE WLR CRIVES WODIFICLTION BOALRD, EUROPELN COMMAND, APO 403, U.S. ARMY

1. THE RECORD OF TRIAT. RY L MTLITLRY COMMISSION, LEGALLY
CONSTITUTED FOR TRIAL OF WAR CRIMES CASES, of the following namad gecusad,
togethor with all petitions snd supporting documonts, filed by end in behalf
of seid eeeused subsequent tn the trisl, heving been sxsminad and roviewesd by
me as to whethor cr not eny modifiesticn of the sentence of said secused vs
herotcfors approved should be meds, T submit horewith my roview summary, 8s
apseielly cuthoriged in War Orimas nasas.

2. SYNCFSIS OF THE RECORD

a, Faracne ta

| _ Prits ,_Cagcheglovalin Tricd at Salzburg,
Tast Nems)  (First Name) o ationelity) Toex)

_.E,uﬁ;;l_g__;nn 16-24 July 194 7 Date of orizinal confinement under charges:
12 My 1945  Present Age:_40 Merried (Yes or No) _Divorced Childrens__None
‘Dt.har dgpendents:_Nene  Employment record: Inzineor FAucations_4 ysors
_Qollege  Religion:_Beligveg in God = Prior Convicticons:s_ Mo recogd
Reputation in home community:_ Not lnown  Military Racord:_SS 2nd Lisutenant
Nezi Party rocords__MNob indigated Healths_ Fair

b. Sentencei

Sentence edjudged by court 3 24 July 1947 irprisonment for 25
yoars

Rosommendation of WOB September 1947, reccmmenied re-

lustria t Auction to 13 yesrs impriscnment,
NOTE: This roviowes is not in the

% file but referred to in Defunse

Fatition.

Recemmendation of SJA US Bortomber 1947, 23 yesrs imprison=

Peroea in Austria + ment effective 24 July 1947

Lotion of Review Authority Net indicated in file

Rocommendaticn of subsequent
WGH Board and Apprelsnls # HNcue

Present reccmmandation + Remission of unexecuted porticn
of sentence
R Ay
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3. EVIDENCE r oy ouhorly of JAG |k
ingd 4 -'\l.l‘} 1950, .

(1) The sccuser was charged with partioipeting in the killing
of a merber of the U.5., Army et or near Merzsteg, Austris on 23 fugust 1944,
unier Cherge I, and with participatine in the killing of a mamber of the U.S.
Aymy 8t or nesr Frein a.d. Muerz, fustria, on 23 August 1944, under Charge IT1.

(2) The accused, Fritz THALER, wes & 2nd ldsutenent in the &S
gnd in temporery cuiwmml uf un S5 unlt statlionsd &t Frain, ﬂﬂst.rl‘hu his 58
unit wes enceged in technicsl resesrch at a former paper factoryswhich wes
being ecnvarted into en experimentsl lsboretory in August 1944 snd wes still
in the process of constructicn. Bookhorni, the other eccused in the cese mes
8 lst Sergeent of the S8 unit. However, since Bockhorni was excnereted st
the econelusion of the trial, references to this men cther +¥an in olarification
cf the vese eynlnst THALER will be omitted in this review.

b.

(1) Presecution witness inton Wacheuer (R 6), testified he was
a forestor living in Frein on the Muerz end knew the sccused. He recalled
soulng an Amerlcan rlyer in the spring of 1944 "April cr Mey"; thet he had
dsliverad soveral American flyers to Frein, end rocalled seeinsz one Maria
felshert present when he tock over s ceptured American flyer from s forester
and another man end delivered the prisoner to the Gagtheus Fasching in Fredn,
That he telaphcned the gendarmeric end wss instructed to turn the flyer over
to the 88 unit in Frein, which he 1id, to "Oberscharfushrer Irmer"., That the
99 perscnnel wers to teke tho prisoner to Mierzsteg (R 7). That on that
night at about 10:00 or 10:30 he hesrd & shot nesr his home end tock hia
flsshlight and walked to the former peper factory whers he saw the sgcusgd
end Irmer gteniing by the body of the Americen flyer who had been shoty that
the sccuserl end Irmer said tho Flyer hed Waun aonfined et the factory end had
ettompts] 5 escspe when they opened the dror; that "Ehoy shob him to death!.
Witness stated the flyer was later buried in the Frein cametery (R 8).

(2) Prosecuticn witness Johenn Gemsjeezer (R 10), testified he
wes @ forest worker lving in Frein. Thet on & day in Ausust 1944 he and
forgster Wacheuer went to the top ¢f e mountein where one Johann Schwoiger
told them a flyer hed scme down, and that he and Schwelger found the flyer,
That when Wachauer errived he searched the flyer and tock away a: meps Thet
Wachauer then gent the witness and Schweiger te bring sdditicnal help for
the flyer who hed had a sling made for his hand by Miss Roichert (R 1D-12) .

(3) Proseeuticn witness Hubert Wolfseruber (R 12), testified
ha was a forester in Frein in Auguet 1944. That during that month he drove
to Taschl with forester Klsislwesky to teke en Ameriesn flyer to the pender-
merlie in Mierzateg but that 58 men Bockhorni end Irmer tock the flyer awey,
Thet ho saw the flyer dead neer the semetory the next Ay and thet ho re-
ceived opders from tho Buergacnelster to make necesssry burial arrengements
in the cemetery st Frein, en? thet the death certificeta was te the offact
the flyer, whosc neme wes Oallahen, wes killad while tryvinz to cecspe. That
the burinl site wes picked by the 88 (R 13-16),

(4) Prosecution witness Peter Fasching (R 18), testifiad he
wes the Innkeeper of the Aumann Inn 2t Frein in Aurmet 1944, end thet some
of the 85 persomngl steyed at the imn while others worked at the paper
factory meking testa. He identified the scouaed by nams and ateted that
THLIER was then an Untersturnfushrer (2nd Lieutenant), The witness stated
thet om the lugust dsy in question he saw a capturel Ameriesn flyer eitting

in & Volkswa-an with 585 me
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en one sida of which ercse e steep stone well, and on the cthor side the
Maorz Hlver ran shout 4 meters below the surface of the rrad, which was
guarded by 8 wooden fence due to the sharp drop. Thet upon passing through
the Totes Meib section the next day he sew a prol of blood ebout 40 conti-
moters in dismeter in the approximste centor of the roed (R 18-20). The
witness identified a ploture of the Totes Wollk orem ond morkoed thoreon tho
loeetion where the blood lay (R 21).

" The witness on eross=sxeminsticn gteted thet in luguat 1944
the 85 headquertors wes logated in his hotels He eould not remember the
difforence between en Oberscharfushrer and an Unterscherfushrer; but: reiterated
thet Wie ver belonging to the 33 perscnnel was o Volkowesen end bdlieved 1t
wig 8 four-gested vehlels. Tho witness wes ssked if he hed ever been in the
militery servies and replied in the negative (R 21-24) . On further erogs-
axeminetion tho witness admitted thet he had been a momber of tho Wehrmacht
for 3 days but was reolessed because of a "heavy stemech and ducdensl cpers-
tion% (R 26).

(5) Prossouticn witness, Marie Shridl, (R 41) testificd that
she hed basn living in Frein in Lupust 1944 end saw en Lmericen flyer et
the Hetel Lumann with Bookhorni, the sccused,.snd Irmer; that the flyer re-
meined in the inn sfproximetely cne~half hour. Thet she gaw him Jlsaye the
hotel in a eap with the socused, Bockhernd, and Irmer. Thet she saw the cer
APive Off hut WS MOt sure wnetnar the three named S men were elong; that
tho eutomobile hesded in the direction of ™uerzstes sn'! thet the time wae in
the ovening bafore dark, That aprroxddmately two hours later on sha sew
THLIER snd Bookhrrnd returm and thet THALER was hoord to remerk, "Now we
have the dead cne cutgide", That the Ilyer hed atbemptad tc escape mear
"erzsteg (R ﬂ“ﬂj '

On crosg-gxamination, the witness aimitted thet she Aid
not see Boekhorni, the sccused or Irmer drive awy in the cer, but only sew
the cer leave; that 1t was & small throe seated car.

(6) Proseoution witness, Maria Grefensder, (R 48) identified
Frosooution Exhibit I, & pleture of the Totes ¥Wolb seactlion, and stated that
in Afucust 1944, she wes riding threush this eres on har way to Frein st
about & querter te oicht (PM) and thet it wes still light when she sew an
sutomcbile standing still. Thet there wore two S8 mon stending next to the
engine whom she identified as Bockhorni, with scme hesitaney, anl tha aseused
(R 48-49), Thet there wes & third man, sn Americen, sittinz in beck of the
par which waes & druble seater with the top down,. That she ateyed there for
epproxcimately five minutes. Thet the lmericen “sterped slowly doym in back
an? walked scveral pecos in the Airectien of Frein. He locked st the wallu
end turned & 1little to the gido then the shot reng". That “the.
Thet tho 53 men "They put him on the side end ecntinued wrrking gt the angine,"
Thet tho flyer was in the middle of tha roed whon he was shrt en? that thers -
wes 8 seocnd shot spproximetely ten minutes lster efter the ilyer ha’l been
rut back in the ear by the SS men., Thet she sew bloed on the lower pert cf
the flyer's body end on his clothinz (R 51).  Thet ghe rode on to Frein efter
the socused told her to Wake of " (R 52).

On orogs-exsminatiecn the witness steted thet the flyer wes
still slive after the first shot and was moved uyer to the well by the 88 men,
but thet he Aid not mdeh, scruam or mike sny nolse. She Turther state thHet
she saw the ger “rive aﬂm:r r fen oy riftesnmminutes Iator, efter it ha? boen
repaireds (R 56). Thet the flyer when he first walked away from the ear
walked slewly and hed oovered a Aistsnce of "four, five, or six metess" (R 57).
Tha‘a hig hania were tied behind his beck. Thet after the cor drove swmy, she

j 1ne approximetely ona-quarter of en hour,
T.hat gho ta]kafl to ne one of tha incident except & Mps. Nickel, The witnesa
simittod thet she steyed en additiomal ten minutes at the scenc in Adgramard
of the Adract order of the scoused, snd thet he told her to, H’h’wﬂr s 3%
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That the 58S man who fired the shot wes on the sround undar
tha ecer end spreng up before shooting at the flyer, and thet et the time the
flyer wes shet, he (the flyer) locked beek (R 53*64.}. Thet when the Americen
weg placed beck in the ear "His head was hanzine a little bit from the sest
into the oer, anl his fect were hensinzy out of the cer". That the seoond
ghot Umicht hove hoon on his hend or his becost sidat, Thoat ahe wen ptendine
quite close st the site of the car (onc-helf meter) en? after the shot wes
firta-? “g ;mnt grain to the car and locked", but thet she sew no hlocd on the
cer (R 65

(7) Prosecuticn witness, Dr. Josef "elnzerl, (R 70) stata! that
he woa o dcotor in Maerzetes in fugust 1944 and thet he ha! exemined the body
of & Aesd Amerieen flyer (Lt. Fratt) there. Thet he wes notifisd in the even-
ing after derk to come Arvm and exemine the body but A3d not de so untll the
next day due to 8 lack of litht, Thet when he il examine the hody "There
weg 8 shot in the rizht arm, one shot in the beck of the head, snd cne shot
in tho viecinity of the heart." That either the hesd ghot or the heert shot
goul) have oeused deslh end that, In hls oplolon, Whe Llrsb ghob wes Whe
tghot into the hagk of the hesd™ (R 71). The Aoctor estimated that the shot
in the hesd had been fired from a "lerger distsnce® and the shot in the heart
from & "emeller distence" slthough ha pAmittod thet he could not "gemsmber
exsotly" (R 72),

Un erosgrexamination the witness sdmitted that he 211 not
oxamine the holy "where the shot ceme out, I only exemined the body where
the ghot pemoe in end I stetod thet the shot cemo in streight", Thet he
mizht heve heen forosd 4o elter his opinion had he examined ferther (R 74).

(8) Prosceution witness, Dr. Josef Kroepfl, (R 74) teatified
Whal he weg 85 mlplster in Musrestes during LAuzust 1944, ol ha perlfurmed
the burisl ceremony for twe American flyers. Thet he wes told by the under-
takar thet the flyers hed been shot whils attampting to escepe, and made
entry to that effect in the Record of Graves for tha cemetory st Muersstem
with respect tc Lt. Fratt., Dr. KErcepfl testified thet the majority of the
pecple in the town felt the flyers wers shot legitimatoly but thet certein
elonwits vundemned the sct (R 75=77)

(9) Prosecution witness, Lntonie Teyrer, (R 78) tostified that
she lived in Frein Auring Lusust 1944 end was the deuchter of the church
gsexton, That Szt. Boekhernl telked with her father snd chjectel to the fact
thet tha greve of the drmerican flyer, Callshan, wes in thet rortion of the
ganetery reserved for criminals an? suicides (R 78-83).

(10) Prosecution witness, lat Lt. Herrls Goldgtone, (R 82)
7763 Tar Crimes Investigating Teem, identified Frosscution Exhiblt 4, e
Fleture of Lt. Frett!s greve in Mierssteg, Prosecution Exhibit 5, a pdeture
of the grave of Sgt. Callshan in Frein, end Prosecution Exhibit é a ptoto-
ment of & Lt. YMeClellan, a U.5. medicgal officer no longer in Eurupa, who, in
tho Presence of the witness, hed performed an sutopsy cn the hedies of Lt.
Pratt end Szte Callshan., 411 three Exhibits were edmitted in evidence by the
gourt,

Progecution FExhibit 6, s medical report of Lt. MoGlellan's
autcpsy, wes to the effect that the exeminetion of Sgt. Callahsn's hody
diselosed thet a bullet of approximetsly 32 celibre hagl entered his shull
in the "left cogipitel bone" mnd emerged from the right tefiplas Thet the
first end peovnd ssotion of the "sternum" hed teen separeted and indicsted
possible brotel treatment, Lt, MeClellan's findinse with respect to Lt.
Prett were to the effect that the skull indiceted a bullst hed entersd the
"loft temporsl bone" of the ghull and emerged thrrush the "Left peritol bons".
No eslitre inticated, Another buldet passed through the "rizht axilla" (erm)
¢n & hopdgontal plane, A third buldet wound wes found in the left chest
"hopdzontsl throuzh to the torior fourth intercostel spece” just 1oft of

the sternum, range unknomm 33“9‘5}- Cia




\ AT AT TR outherty of JAG he 5
: . k4 4 Aug 1950,

(1) Defense witnoss Tasyl Sysek (R 90) testified that in dugust
1944 he was in Frein meking forest mossurements. That he hed a ccpverssticn
with cne of the flicrs (Gullehen) ond ¢51d him thet he wonld assist him in &
plan tc esespe seying, "I intended tc send him from the workera! camps located
An the woods of Styria to Marburg, Yumoslavia,--=thet is where the Fartisens
advaeneed". Thet he criented the flyer on his wheresbcuts but thet the flyer
wag then pleked up by the 85 unit vhich was steticned in Freln, et shout 10:30
or 11100 thet nizht (R 91-93).

(2) Prosecution witness, Merle Grofeneder, was called s &
witness for the Asfensc (R 96) end reruiiated her provicus gtotement in which
she had idantified Sqt. Bockhornd as the other men with the scoused et the
time of the killing of Lt, Prett in the Totes TelD sectitn (R 96~100)
Reviewer's note: Neerly all of Meris Grefonsfer's defense testimony wes otn=
aerning the co=-scoused in this cdse whu wes gxcnereted by the eourt,

(3) Defense witness, Tladimir Kisilowski, (R 100) testified
that he lived in Frein snd wes the Forest Master for the lustrien State Forests
Thet on the dsy the Ameripen plane wea shet dcwm in the vieinity of Prain, he
en? his wife were Ariving their cer throuch the Totes Telb sacticn towerd
Frein, Thet the roed et that point wes very narsuw amd his oer wee pughod +n
the side by en 89 cer coming from the epposite Airsction towards Maerzateg whiok
waa cocupled by twe S8 men, the ngeused end Irmer, That the 35 cer stoppad
and the twe §8 mwen helped him got his cer on the roed erain. Kisilewskl
gtated thet he did not seo Yerie Grefeneder on the road when he gontinued from
the spot where the egllisicon oseured to Froin (R 100-101) ¢ That upm erriving
at home, Foresgter Wolfagruber cans anl tull hilm the 02 wented him tn go ho
Tagehl to pick up an Americen flyer who had been captured there sincs the S5
oar wos cut of order, Thet they found upon reporting to the S8 that tha 53
car had been repeired snd both eers drove to Taschl., Thet he weited with the
osrs while the rest of the cccupents of both went to the houge where the
Atteriosn flyer wes and brought him beak to the car, That he did not see the
flyer Aue to the derkness snd tho rlyer was Lruught back %o Proin in the 22
cer by 85 personnel (R 101-102).

itness on cross-oxaninstion menticned goeinz a dead

Anoricen £lyor (Lt. Prett) in the 88 car in the Tctes Telb section when hia
esr wes struck by the 88 car, 4 mamber of the ecurt leter askeds "het time
of dey wes it thet you ssw thig desd American in the 53 car?" His snewer: "I
wag driving withcut lizhts, but I am quite surs 1t wap rather derk., I belleve
it was sbout 83500, but I am not sure. (R 104) . On later direct sxsmination
by the dofense, the witness atotaed thet the 58 men in roply to his guery,
E"'hﬁ;ﬂ ?ﬂppanad tc the flyer" replied, "He was ghot while tryinz to sscape.”

R a

(4) Froseeution witnese, Huberd wolfsarubar, (R 109) wes colled
ag & defonse witness t~ the atand and testified that he sccompanied Forest
Mester Klsdilewski to Teschl to brinc the imerigen flyer who had been captured
there heck 4o Frein, That he rcde in tho cer with Fopest Magter Kisilowski,
He aonfirmed tha pravicus witness' testimimy to the offect that the priscner
reda heck to Teschl in the 55 car (R 111) end alsc thet Kisilewskl rufeined
in his cor whilc the S8 men, scccmpanied by the witness, went to the house in
Taschl for the flyer.

(8) ‘Deforse witness, Telter Bockhorni (R 117) eo~aceusad in
¥hia anan, astated that in hupust 1944 he wes gtaticned in Freln with thae
Tochnical Motor Schccl ss lst Sgt. of the unit. That ho funubluned es inter-
spater end interrczeted the imerican flyer Lt. Fratt, st the inn where the
45 unit wes billetted in Frein (R 119), Thet when Lt. Prati was teken away in
the 83 cer by the socusod and Irmer, the rriscner was instructed thet he wes
being token to Musrzstog, where he would be deliversd to the cendermeries

- : s e e aAiles 10291 #n tha inn where ho met




tham at the door and was instructed by tha asceused to meke out a raeport
relstive to the attempted escape end shocting of the flier (R 120). Thst
the next eveninz he went 4o Teachl in the car of Kisilewski with Rolfszrubar,
Thet Kisilowskl remained in the cer et Taschl end thet ha (the witnoss) with

the accoused end Irmer went to the house where the seccnd Americen ( 8zt.
Callahen) wes heinz hald st sheout 1I0:00 thot nithe, Thot tho £licr woo

driven off in the 88 cer by the sccused end Irmer after beinz told thet he
would ho token to Muerzstez (R 121). That upcn returning te Frein in
Eisilewskl's car he (the witnees) wont to his quarters, That the ooffin for
?r;t.. c?llahan'u bedy wes built by their werkers on the order of the spougsd
(R 124) .

On eross-examination by the prosecuticn, the witnesa steted
that when he first sew the hmericen, Lt. Prett, the flyen whose bedy hed been
hit or bruised, requested euthority to give himself an injsction which wes
arented (R 126), That when Prett was driven awey by the accussd and Irmer,
he (the witnass) etood next tc the cer and astated to the flyer that 4n
oragton 8 dostor would treet his injurdes. Thet when ho sew the Tolgonur
his hends wore not tied (R 126-127), 'ith reference to the Lmerican Stt,.
Callehan, Buckhorni steted thet the flyer wes a Cotholie as indicated by his
papera end thet he mede a report of the flyer's desth (R 127). That both
flyera were shot while tryinm to eascape, That there wis & discussion between
Fagchin® and the sccused whe wanted Oallahan's body buried in the first row
of tho comotary which woa reservel for residaita of e Lown, bulb thet this was
pravented by Fesching (R 128).

(2) The sceused, Fritz THALER, steted that he was en encineer
by crefession end had lived and worked in many foreimn ecuntries. That he
entered the militery service in September 1939, first in the Tehrmeght, and
wag inducted in the "elfen 55 in July 1940. T..st he had gerves at the weatern,
southeastarn and esstern fronts from July 1940 untdl April 1943 end was ecne
tinusualy with & combat unit until being "burled elive" by & Russisn bomb
which hes resulted in damece to hls hesring end squilihrium, ‘Thet in huzust
1944, he wos staticoned with e techniesl motor unit of the "affen 85 in Frein
as an 35 Untersturnfuehrer (Seccnd Lisutenent). Thet durine the month of
dujrusty he functioned ss the commanding offieer of the Frein detschment in the
sbsence of the raguler commandineg officer.

itnogs testified that en Ameriean bember wes shot down in
the vicinity of Frein on or sbout 23 Lurust 1944 end thet six (6) sirmen from
thet plsne were teken prisoner and delivered into the custody of his unit en
22 end 24 Ausupbs Thel he dellversd these men to the zendsrmeria post in
Muarzstez perscnally, but thet two (2) were killed followin: the captura.
Thet in tho aftornoen of Sugust 23, Lisutensnt Pratt, en Anericen flyer, wes
breusht o the Lumenn Inn &t Frein whors he wes quosticnsd and thon teken to
‘uerzstes by "Irmor snd myself" (R 145) betwsen 6100 ani 7100 P.M, Thet whils
driving in the direction of Musrsstez from Frein, the S8 sautomobils, a small
Flet, develcped 8 eraok in the refistor which neoessitated s stop for tomporery
repeirs in en araoe known es Totes Weib, That Totes Velb wes & place whers the
road ourved sharply for @ distence of approximetely 200 metres end wes bound
cn ‘me side by a steep rock well and cn the other by the Musrzstos River which
flomed spproximetely four (4) metres below the surfegs of the road which wes
guarded by 8 wooden reil fences That Irmer was on the rround inserting a
wacden, Pointed splint into the crack in the radistor end that he (the sccussd)
wee knselins next to Irmer "wetchinz him in crder to meke sure the rediatcr
wes well fixed." That the radietor of the Flat wes losated in front of the
cer (R 146). That Lt, Frett, who was sittine in the back of tha car, ssked to
pet out and elthouch he spoke no German end the asceuged ne Erglish, the soocused,
by gesturcs of his hands, indicated thet he wes to stend next to the car, and
thet the prisoner understood him, Thet Lt. Prett did not remein slone side
the cer, but moved swey cne er twe gtops ot which time the accused got up

immedistely end drow his pistol, That the flyer "eontinued runnine" awmy fromq
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the ecar towsrd the hennigter in the dircction of the river; thet the Amgrican: s’
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rtlu'n'ad errund coly shortly, and thon ecmtinued running snd thet ho, the

secusod, "opened fire at Iratt" firing between three and four shots. That
tha American ccllapsed at the right side of the roed near the benniater snd
Aied at oneo. That he (the secused) with Irmer earried the body haeck to

tho esr and placed it in the beck of the cer (R 148). That upcn exsmination
of tho body, twe (2) shots were frund; ="cne in the heed, and ¢no shot only
touehing the nutslde.ws I only heard sbout the third ah"'%'. to tho hesrt."

That the shot in the hea?l wes in the hack of it end thet the cther shot was

8 greging shot "em the uprer erm, or st the shoulder." Thet at the tims the
rriscner acllepsod he was "mera than five (5) end logs then ton (10) metros"
away from the ser., The witnosas steted thet Merls Grefensder weas not at Totes
Velh at the time ¢f the shooting nor A4id he see enyhody clasos. That aftor the
ropeiras to the ralistor were completed they pushed the car shaeed to stert it
dua to & hroken sterter, snd Irmer drove to Misrzetes (R 149). Thet enrcute
thoy net tha forest mester whose sutomebile was forced off the rosd Aua to
thelr spaad. That it wes necessary to tush tha r~thar ear back on the road
after which they ocntinued tc Musrzsteg end delivered the hody of Lt. Pratt
to the zendarmerie post. Thet he deseribed thoe inecident to the commander

of the poat and stated he would submit e report te hizher hesdquartors. Thet
ha elsc sprcke to Dre "ngerl sheut en sutopsy of the body and wes told due ¢
the Asrkneas the sutipsy would be performed the following day, After thigs,
the secused, in ecmpeny with Irmer, returned to Prein resching there at
aprroximetaly 8100 P.M, (R 150~152)., Titness steted thet upen his return from
Maerzster Yo woa infrrmod by Bockherni (the Firest 8/8Sg¢t of the 38 unit) that
encthar flyer wes "gomowhere outside" snd thet essistance ha! been roquested
in picking him up. Thet he (the sccused) and Irmer in the S8 car, followed
by tho car of the forcst mester, proceeded tc the town of Teschl, pilcked up
the flyer sn! returned to Frein efter interrozaticn of the flyer. That he
en? Irmer stcprod & short while on tho resd in Frein "and delibersted whaere
tc trine the flyer, becouse it was slreety tovn late to bring him to Misrsstes"
(R 153=154). That 4t was decided due to the letensss of the hour to taks the

flyer to "an unused paper factory" twoe (2) kilometers from Frein which wep
used as "an emérgency factory for the technieal schecl, the moter school";
that the feetiry was gtill in the process of re-conversion (R 154). At the
entrence cf the fectory wes o pmuerd "whe saluted" as thay errived. That
upon steppine, he (the accused) snd the nriscner got out of the cer and
Irmer drcve to & small area in back of the factory to perk the cer (R 155),
That he weited until Irmer roturned end then the thres of them went to the
rear antrange of the fectory which wes still cpeon end under constructicnm,
blocked by "twe (2) wooden sticks." Thet the sccused then ordered Irmer to
got the susrd and when Irmer did not return immediately, ho (the sccused)
tock the frisoner into the factory in tha "sreet mechine hall", "Thara I
wanted to stert ths turbing in crder to get the generstir sterted in order
to get light in the faotory." Thet "Thers wes & small room end thon there
was an cpening without eny docrs lealding tc the mechine hell" snd "From the
sntrance the room misht heve heen ebout ten (10) meters lonz end then there
wag about six (6) metres s7ain to the turbine." That the Admerican flyer
Callahan mas aloge to tha Taft aide of tha semsed (0 15A) . The nesusad
gteted "I had my flash-lizht in the left hand, and had my pistol in my risht
hand, A 1littls in front of the turbine, Cellshen put & leg in front of me sc
I almost fell epd besides thet I wee slidinz in somo wator on the floor.!
That ha fell to one knee and the flyer "jumped esway at thet vory mecment from
ma", to the left frent, Thet thare wers openincs on the wall on the lof't side
nogarad only by wooden stleks. The sssused gtatod that "I simed st Callshun
end opened fire, smd the shet cf Irmer haprened before." That I (the sccused)
hed not noticed thet Irmer had ecms beck. That I (the scoused) fired hotwoen
thres en! four shnts, Thet Serzesnt Callshan hed bsen struck by two shots
end thet Irmer fired one shot with his carbine. The scoused stated thet upon
fallinz after bolnz tripped by the flyer the flash-lisht fell out of his hend
arrl the hosm of the Ploghelirht wont sgoinet tho satling ingteed of giwai-ht
ahead, #nd Callshen could nct be seen exmctly cn age-unt of the bad lizht."
Thet Callshan's body fell approcimstely four to five metera from whers the
ageused stocd and he was quite deed (R 157). The witness stoted that aftor
five tc ten minutes, Forestsr Techauer ceme and wes told whet heppensd, That
C1
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stated thet ko and Irmer then returnsd to Frein to their guerters (R 158),

It was testified that upon their return te Frein, the wocused directerd Irmer
to take tho nocsssery staps towerd buriel of the flyer in the eemetery and
that he hard the grave dus by his ncn-eccms end ordered the coffin upon refusal
of the eivilians to furnish cne. That there wes some Aifficulty in having the
fﬁyﬁlgy?uﬂan in tha loeal cematery until they found thet he wes 8 Gathoulle

{ L]

Aeoused stated thet on 24 Mey 1944, eleven (11) Ameriean
flyers were deliversd to the Tshrmecht,

Reviewsr's Wotes The Derscpnal disry of the ageused was in=

troduced in evidenes as Dafense Exhitit C, Certein porticns are quoted here-
withs

"Mednesday, 23 Aurust: Air fivhta sbove Frein,
Cheging perechutiste and Amerloans.

It. Fhilip 7. Prott
S+t. Michaol Callshen (4 8130 meening death)

Pratt hos 24 flizhts intc the Reich, Attempls
to esospe, On my way untll 11:00;

Thuraday, 24 Lkuzust: Greve for Callshen. In the
forenccn ancther lst Lte is brought in end in the
aftornocon I foteh & §/8zt. from the Wildalpe. Then
returning I find Brigadefushrer (Brig. uen,) and
Heuptsturmfushrer (Cept.) Meiler. General raprimands
to everybody, Tha Brig. Gen. is slicghtly perplexed
about my report sbout the Americsns which I made to
the Steff Company, von Gimbern." (R 164)

On ercas-cxsmineticn by the proseeution the questitn wea
asked, "Yeu tol? the court thet you shot this men (referrins to Tt. Prett)
beeause you belisved ho wes tryins to eseape?® The ecoused rerlisd, "I did
not baliove he sttempted tc escepe, I saw ho sttempted to escape." Thet the
enly nossibility Por ecscepe weas to jump intc the river which wes rather Asep
an® very narrcw with a swift ocurrent st thet peint (7 165). Thst frcm vhera

their vehicle wag parked the next curve trward Mierzster was batween ten and
fifteen meters and thet from the cer towar? Frein the next curve wes between
ten end twenty meters (K 166).

The secused stated thet beoth Americen flyers (FPratt end
gallahan) were tcll by Seryeanl Bovkhornl they would be shot if they made
eny sttempt tc eseepe and that he (tha accused) end Ivmer lcaded their erms
in frent of the mrisonmers (R 167). Thet st the tima Sergeent Callshen wes
ghot hoth he and Irmer were certein that it wes Irmer's shot thet had killed
the priscnore Hiwover, he wes no lonzer certain that it wes the shob of
Trmer end tock full resronsibility upcn himself (R 170) .

On ye=direct examination by the defenses the sccused steted
thay reesived instructicna from the seneral that in event Americsn parechutists
dropred they wers to be oollected end delivered to the candarmeris in Musrzatep
(R 172), It was testified that when Callahan was shot he was hit by two (2)
tullets, me in the hesd and one pessed through his body from the back exiting
8% tha chusty thel the Clyer fell forwerd on hias fooo; that the whoargeboute »f
Irmer weve unknown by the accused (R 178).

(7) Prosecution witness, lst Lt. Harris Goldatone, (R 179) wes
called as & defense witness snd identified Defense Exhibit D, the recorda of



evidence, The exhibit rave identifyinz information with regerd to Lt.
Fratt and wes to the offest that he was shot Yy Irmer while attemptins to
egcere in Neuwald snd thet his body had been burded at Mierasteg on 24
Aumust 1944,

(2) Progoontion witness, Patar Fasehing; (R 122) was aslled
ap & defense witness end ststed that he eculd not remember whother the hands
of the Americsn flyer (It. Pratt) were tied when he was laced in the
Volkawmren ot the Faschine Inn prior to deperting for Mucrmstes.

(9) Defense witness, Mergerote Koits, (R 182) testified thet
aha woa an interprotor and nescmponicd the Asfoengd ecimmpel o o et heus
where the rrevious witngss, Feter Fasching, wes interrovsted, and that
f‘g.ﬂnhi?n; had stated at thet time thet "The hands of the flyer wore not tied".

R 183).,

(10) Prosecuticn witness, Dr. Josef Teinzarl, was ealled oa
a defonos witnoos and tontifisd thot ho 4id rict perform on sutopeyr hut wng
a medical officer in the first wer and sew meny necple killed by shota.
That he had not had any treining in ballistics end was femiliar with an
fustrien law which required that in eccnductine en sutopsy the doetor, If he
found en entrence hole, must find the exit hole or the bullet in the bedy

beins exsmined, That he did not comply with that lsw inesmch as he wms only
porferming an cxerminetion of the body snd nct en sutopsy. He ratterated his

pravicus testimony that thore wes a depression sround cme of the wounds in
the bedy and thet he sssumed the shot hed been fired from s distenes of one-
h=lf meter to one metar. That the woun? wes smocth 8t the bullat entrance
end showed Indlcetdon cf the edies belns pressed and wes of a glizhtly
bluish sclor. Thet, in his opinicn, & bedy would retein such a depression
unbid riscr moertls "ls solved and deterloretion sterts." Reviewsr's nobes
The precsdine tastiminy was in recsrd to the examination cof tha body of

Lt. Fratt (R 183-185),

(11) Presecution witness Captein Arthur Mernit, medigsl officer
of tha 57th Field Hospltel, testified thet he hed performed severel sutopsles.
Frogocution Exhibit 6 wesg brought to the attenticon of the witness snd the
defonge endenvored to rebut previous medieel testimeny to the effect thot
the bedy wound in the body of Lt Pratt indiested the bullst as having entered
from the front rather then throuth the becks Ceptein Mernit slsc testified
guite et lensth on the hesd wound ss deseribed in the medieal report. It
appears t0 thig reviewer that the doetor wes inelined to accept Froseeution
Exhibit 6 in its sntivety esn’ hesitated to meke sny preitive stetements of
g eontradictesy nature In gpite of the efforts of the defense. One question
by the defense snd the reply thereto substantiates this sgtatemant.

Q: "Is it not pogsible, Dogtor, that a body which has
lein in the sarth for e pericd of twenty-three
months woul? be go decompossd that no changes rrom
behind cculd bs detectedi"

4: "I esn only base my atotements cn the raport.m
(R 192)

(1¢) Defense witnegs, Helge Gertruds Wilke, (K 192) stated
that in Ausust 1944 she wes enremed to the sceused, THALER, snd that upon
cna of her visits to Frein to see the sooused, he hed desoribed the shoctinz
of It, Pratt when he endesvored to esospe and that he had arrensed "a dipnified
burial for the flyer and hed teken csre of a beautiful deccration of the

greva" Thet the osar belonging to the 85 was @ small Fiat end that the starter
did not work (R 194) .

(13) Prosecution witnoss, Wlademir Kisilswski (R 197) wes
celled back by the court and examined further. No new evidence wes elicited
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except & statement by the witness/reply to a question about the testimony
of Marie Orefeneder "At thet time, she wes & very young girl, and she keeps
geying that the man she sew at the Totes Weib was more blond™ (R 199).

(1&; Prosecution witness, Peter Fesching, was called back by
the court (R 200) end questioned further. No definlie information woa ob-—
tained; however, the witness relterated that the car used by the 58 was a
volkswagen although he sdmitted that the radistor in & Volkgwagen is in the
back. In raply to & question by the defense as to vhare the radistor was,
he stated, "I do not remember; I had to suffer too much during that time,"
Defenge eounsel retorteds "I can imagine" (R 203). This witness ehanged
his testimony several times and his crealblliily la very guestioneblo.

d. Pogt-trisl i tiona:

(1) Karl Irmer, former 58 Sergeant who wes with the sooused
when the American flyeras Lt. Pratt ond Sgt. Callshen were ghot, wes tried
by the Peoples Court of Vienna on €3 April 1950, z=nd found nob gulltye
However, in & signed gtetement, dated 3 May 1950, Irmor desoribed the eire-
oumstances surrounding each shooting in gubstentislly the seme manner &s
tostifiod to by the sccused THALER, end olpced stress upon the fact that
both prisoners were worned that any ettempt to escape would ceuse thom to
bha ahot.

(2) An undeted petition for review wis submitted by the trinl
defense ettorneys of the eccused, in which it was allsged thet the court in
amerding & sentence of twenty-five (25) years imprisonment did not in actuality
find the sccused guilty of murder, but rather of mansleughters Referance
wns mede to & previous Review made by the Judge Advoente, U.S. Forces in
Augtris, in which two yoars' credit for pre~trisl imprigonment was granbed
the socussd thercby reducing the sentenca to twenty-thres (23) yeers im=-
prisonmont, (Reviewer's Note: Tho Roviow reforred to is not conteined 1n
the filo; however, & certified tmwe copy of & memorandum by the Steff Judge
fdvocete U.8. Forces in Austris, is appended to the petition, and makes &

4iatinetion hatwaen the erimos of murder, mengleughter, and "that of killing
an unsrmed prisoner, in violation of the lews end Usages of Wer"). Peblllonsis

allege & fallacy in the ressoning of the Steff Judge Advocate snd base thelr
allegation on their interpretation of Wer Crimes lamorandum No. 3, dwelllng

quite af length on the nghile attempting to escape" angle of the cese, plus

the fact with regard to Cherge II that the seoused!s omn testimony, although
ﬂﬁ].i-naming, sennot bo disbelieved in the sbsaence of other gvidence to the

CoOnLTeET Y

An Article written by the sccused snd published by the
Christian Secisnce Monitor, entitled "Advocetes of Democraoy" wes also attached
to the petition as an indiecation thet THAIER eould become & useful membar

of goeiaty.

(3) FPersonsl dats report on the epacused as of 12 April 1951,
signed by Cclonel W.R. Greham, Prison Director, states thet sinco his initiel
imprisonment in Mey 1945, there has been no rocord of violations or forfeiture
of zood conduct time; that the accused would meke e good citizen if released;
that hip oonduet hes hasn axecellent.

(4) See nlso lotter and affidevit from Mr, Dewan datad 7 May
1951 aa mentioned in parsgraph IV and merked ss potitions 4 end 5 respectively.

Les OCLEMENCY
g B Iisn

The rocord indicotes that the accused is ® wall=aducated men and
a greduete enginper; end hes traveled widely in foreign countries. There is
no indication of Nazi memborship and he apparofitly wes highly thought of by
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' his defense counsel as is indiceted by the content of a petition for elemenay
gubmitted by his counsel. It might also be sdded thet the eccused sines be-
ginning his sentoncs hes teught himself the English langusge snd is spparently
doing all in his power to rchabilitete himself,

b. Sentences

This reviewsr is struck by the fact that the scoused epperantly
7ave & straight-forwerd account of his participation in the killings of which
he is cherged, not only in his pre~trial statement, but under cath during the
sctual trisl. He did not evede or attempt to shift roesponsibility for the
agts on hls subordinets, Sergesant Irmer. Ineasmich es Irmer was not available
during the triel to either strengthen or wesken the story of the sceused, thore
wag tut ono witness, Marla Grafeneder, who gave testimony tho natore of which
might be ecnsidered demeging, Miss Grafeneder's testimony wes proven by the
fdefense counsel to be somewhat unrelisble during the triesl. If Mss Orafene=
Aer's Testimony is doubted then there remain no other eye=-witnossas as 1o
what actually tock plece at sither shooting, snd it appeers thet it is only
upon the admisalon of the sceused that he himself shot the vietims thet the
case hangs.

It wes the theory of tho defense thet the decomposition of Lt.
Frett's body before his Internment wes such as to meke it imposeible to tell
with cartainty that the shot into the heart entered from the front or the
rerry &nd he sdvanced Dr. Weingerl's admission of such & possibility had the
body been more theroughly exsmined, Thet hed the scoused fired the third shot
es Lt. Pratt's body ley upon the ground (the first was in the hesmd and the
second in the srm), 1t would heve been necessary for him to have turned the
body over and to sten? direetly over it, er to stend the body agsinat the wall
and then fire directly into it ot right engles. That if, as taestified to by
Merie Grafensdor, the third shot into the hesrt had been fired sftor the flyer
hed been placed beck in the cer (with head henging down off the sest into the
cer and logs hanging over the beck of the esr), it would have been necesssry
for the accused to have climbed up on the cer directly over the flver's body.

It wes brought out in the evidence that four sdiitionsal flyers
who also eould have been killed by tho accused, werc delivered sefely by him
to the gendermaris, end that Sgt, Callehan prior to his denth had entered into
a plen of ggeepo which wes frustrated by the errivel of the S8,

This case ie not clutiaryd up with o number of compsssicnately
worded metiticns: Tt wes well tried by both prosecution and defense and the
cnly sdditionsl gorrespondence in favor of the scoused is, as menticned before,
the poat-triel petition of the defonse counsel. It is Belleved thet the
tocused did what any other soldier would have done in attempting to stop the
egeapa of hig prisconers snd did riot commit the crimea allaged with anv eriminal
Intont whatscever: He hes thus far served his sentsnce well end henorsbly s
is indiceted by the porsonal dsta report from Wer Griminal Prison No, 1,

(Reviewor's Note: Mr, J,T, Dewen, an Amsricsn citizen and en

' attorney who was 8 T/Sgt., in Intelligonee during the war do-
fended aceusods He is presently cmploved by the Judge Advoeats
Division, EUCOM; es & roviewer of Courts Martiel Cascs and has
expressed his continuing bellef that the sccused 1s not a
oriminel and that his shooting of the Americsn flyers wes done
in &n effort to provent thelr eseaps, However & copy of o
latter from Mr, Dewan deted 7 Mey 1951 addressed to Lt. Gcl,
T.L. Borom, Mer Crimes Branch, Subject: Oasa of Prdte THATER,
and also an affidavit from Mr. Dewan dated 7 Mey 1951 are mostly
of note and ere attachad.)

Clage,.
By SR
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5. RECOM/ERDATION:

It is recommanded that as en act of elomenay, the sentence of twenty-
fiva {25) yoors imprisonment of the said Fritz THALER be commuted to the time
garvad ,
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