UISFUET THEATIST JULKHS AUVUGALS 'O UFFLGS
VIAR CAIMES BRANCH
UNITED STATES FORCES, EUROFEAN THEATER

UNTTED BTATES _ 6 Fabrusay 1946
v fase No, 12-11H8
3
Anpust Kebus, a Germean 3 REVIEY 'ND RECOMITEND\TIONS OF
National THE DEPUTY MLTEB JUDEE ADVOCATT

1. TRIM: The agoused was tried at Lud'nigabnrg, Germany, on
13 and 14 Hn‘vmb&*, 1945, before a General Military ¢ vt appointed
by paregraph 5, Special Orders No. 311, Heedquarters, Seventh U. S.
Army, Western Military District, 7 November 1945,

2. FONLLNGS: THe offenss involved was:  Pleas Findings

(CHARCE:  WialeSion of tho Liws of Yar : NG a

Partioulars: In that lugust Kebus then Burgo- $

melster and OreSgruppanloitor of Frellassing,

r, did, at or mear Freilassing, Germany;

on or ﬁ!rnqh 16 April 1945, wrongfully and un-

lawiully kill anofficer of the United States

Army, then a prs.amar of wer of the Gorman.

‘Redsh, namely Gapbain Chestor E..Coggeshall NG G

i

: 3. GENITNCE: The -Gnu;-t-, by at least & two-thirds yote of
the m prasent at the tims the vote was t-aké;i, conviotod the
;wﬁ a.hﬂ amuﬂunﬁ him to ba shot to death by o firiﬂg sguad.

’ Baid sentenco wis uphold on roview by tho Huviawing Aubhority on 14
Jenuary, 1946. The ruegrd of trial hns beon forwnrded to ti

i fommsnding Genoral, United Sgates Forces, Furopean Theater, for
finsl detfon (prragraph 5 e, Lult.tar{ ‘Hesdguertors, United States
Fonces, Buroponn Theator, AG 000-5-2 GAP, 16 Jidy 1945, subject:
'I‘!i!l of far Cyimes and Ralated Glaaéﬁ“; Artiele VII, Ordinance Yo,
2, Nilitary Government Courts, contained in Hendbook, Mfilitary
‘Government Germany, Technical [anual for Legal and Prison Officers, y
2nd Bditdiony" p 30). . - . i
ks e k H
burgomedster and ortsgruppenloiter of Frellassing, in Kreis Loaufen,
uﬁpw.ﬁmm,‘;é&wmm“ He wag burgomeister four end one-half years
prior to the date of brial nnd a2 member ‘of the' 'Nazl Party sinec 1931,

i, The accused, & Gorman civilian, was

Ho served in the Gumnar army-from 1913 to 1918, suffering & head -

!




g0 (H +) and married (R £).

That the action of the Mlitery Court
and of the Reviewing luthority be confirmed , but that the method

4 oI exueution be changed to hanging,

&, .'E“. s h

(&) On 16 .r@ril, 1945, en Ameriean ﬁghtm slane was shot
down and crasn lended at .m_mﬂm, a small village aoout five
kilometers from Yrellaseing, Germany (Fros. Ex, 5). The pilot,
caplain Chesber F. Coggeshall, 343rd Fighter Squadron, 55tk Fighten
Uroup, U S0 w0y EP:ME.. Ex. 6, 7, 8), was slightly wounded (Pros.

. 530 le ves almost imediately capturedi by members of the local
pendarmerie und by Cerman military personnel , put on a strelcher,
and taken in an armored car to _-m'ﬁs-ma} (’P:_.‘:?u m: 5). There the
accused Kobus refused to permit enbrance of the in-;iu.md prisoner into
e dispensary where he could have ham giwmﬂws’:. ald tLreatment (R 8,
9, 13; Fros. Ex. 1, Z). The lﬂﬁﬂﬁﬂd ‘bhﬂﬂ told the German officers
:p:'r;a.mt- that he, ’EW ﬁabuﬁ, had received orders from one
Barnhard Stredsle, the Kreisleiter from Bsrchtesgaden, fo nfinishh
the pllot (R 4, 13, i?u Pros. Fxe 1)« The accused then r-u'&a off on
& bisyele, followod by the armored ear, manned by German soldisro
and containing the wounded captive (R 4, 13, U, 15, I.ré,l, 17)  The

. party went into the woocds near Freilassing where the accused killed
-, “he vietim with two shots in the head (R.4, 18, 23; Pros. Ex. 3. .
15,)+ Batween the two shots the victim was heard to scream ard mean
-'-2#‘-'3.*1*'5':.'1‘!'“-- Bx. &4y 5)s  Autopsy of the decoased by a U. 8. Army
pathologist (nob included in the record of trial but attachsd thewels
a8 an unused portiof of the report of investipation) disclosed that
‘the cause of death was a perforating wound of the brain, presumably
die to & m shot wound causuit (v a 32 caliber bullet. The victim
waa posibively mmaiﬂau by hrmy acquaintances by means of plebur
nr tz;a disinterred body (R 26, 27; Prog. Ex, &, 7, 2). 4 writ:

r u@m m&uaad, in substance admitting the facks outld “ z
. -2~ -




gimilar testimony in court (R 2-5, 27-31),
() As a defense, the accused contended that one Barnhard
Syredale, Frelsleiter of Berchtesgaden, had ordered that all cartured
allisd ajrmen wore £o be killed (R 43 Def. Ex, l; Pros. Bx, 5), and that
on the date in question Stredele had ﬂp!iui.ficah.ly ordered him by
taluphone to klil the captured airman under threat u;" sovere dis-
eiplinary action (R 3, 4, 29, 30). The accused furthe. tostdfied
that "ho had not the strength to resist the order of the Kreisleditern
bocanse pf lugk of sleep, exeitemont, and the "pressure" of work
. resulting frow the strafing slr stbacks (R 30).
; {e) Purther dstailcd svidence will not be set forth here,
but the rocanitulation confained in the review of the Staff Judge
Advoeate, Seventh United States Army, appended heroto, is adopted
in its eatirety,
e JURISDICTION:
o The Military Coart whic-h ham:d this cass wae proparly
songbituted and lméhﬁuriudi;tim over the subiject matter and of the
~ accused (Lebber, Hoedquarters, United States Forcos, Buropsan
Mantary, 4G 000,5-2 GAP, 16 July 1945, subjoot: "Trial of Var
Orimes and Relabed (2sost), "Offonses against the laws and usages
of war" eommittod prior to ccoupation are properly vogtd zable by
‘suah spocially appointed military courts (Lettcr, Hesdquartors,
Lnited States Poreans, Burcpean Theater, supra), Such courts are
.'-t-rihﬁnﬂ.a eensbituled under thoe common law of war with jurisdiction

analogous to that of military comrdssions. Thoy are, in fact, mili-
tary commissions exoept in ntre. Thoy have, thorefors, under inteér-
national Llaw, j’uﬁiﬁﬂinﬂan W offenses apgalnst the international laws
of war committed prior to or during belligerant occupation (SPICH

|
o
!

A9L3/47671) and over Lndividual perpotratora thereof (Articles 2 and
3 of the Genova {pr'iluunﬁrl of war) Comvention, 27 July 1929; Artiels
23, par (o) of the Amnex to the Hegue Convention No. IV of 18 Ost—

ober 19075 Change 1, 15 Novomber 1944, par. 5.1, M 27-10, Rules
g W




OI Lanf Warrare). 1% 1 PEYONd QUESLION TNAt the OIIense 1n the
instant case —— the deliberate murder by a civilian of a durrendered
unarmed enemy soldier —— was & violabion of the laws of war properly
triante by aww sourt having custody o "t»hg offender,

1an, deliberately shot and killed the receased,
taved, unarmed, and wounded combatant. .. accused
admits every eloment essential to establish a war crime. He offers
-_&3 A tefenas mpx“pamﬂ ‘order reaceived over the telephone rrom his

Nazi politivul smawiﬁa;- to kill the captured airman under penalty

of severe dusciplinary action. Sueh a contention amounts to a plea
oF ObEALENZE 20 SUPETIOT OTASrS, COUPLEd With & Blea of acting under
compulsion, or ecereion, It ig noteworthy, in ébnnacti;hn- with this
defense that althuugh in his testimony before the Court the accused
testiried that ke had received a a?am—x#' order’ just pricr to the
iﬁl"ﬂrin& from Mﬂw -EM&E: to kill this partdculsr prisoner

(R 4); in his pra-wtmial eonfession the a.m:naad nsﬂtiamud*only a priop
ganeral crisy trom sﬂsaaﬂu to several aﬁsgﬁuﬁpmuarﬁ within the
eounty o WAL EnL m@tumd Allied airmen. Thether Lae vietim wes
kitlod in camplisucs with & spesific onder to kill this parkieulan
airman, or in cempliance with a standing crder to kil adi eaps :
tyred airgen, it '¢ belleved that the defenss of supe*ier ordars, :
under the facts in tkis zase, should not be acceptea either as

deanl Justifissiicg or In mitigation of the offensd. Although "oha
Sugt thiet the 5oby complained of wor: done musuent to order gfa
‘Buperior or mmnﬁ sanction may be baksn into amﬂd&nﬂiﬂn'n{aﬂ!l

national law" that the accused should have refusod Lo obey ai
M ‘obeyed, can not cscape limbility for an maw::%



in pursuance thereto (Oppenheim, International Law, Vol II, 3Sixth
Eddtdon, plhﬁa, footnote 2, eciting the Llendovery Castle ocase
(Anmual Dipest, 1923-192L, Cass No, 235; (1921) emd. p 45).
Logigally it may he argued that obedience to anju;dsr from & Nazi
.Part:r suporior, who wes neither an official of the Gorman govern-
mant, nor & member of tho adlitary, is not an act d-un;‘- "pursuant

te erder of & superior or govornmont sanction®, and n-* within the
parviow of the somewhat ambiguous provision of the Flu.  Manuel
ahove quoted. Certainly a Nazi party member should noh be pemmitted
successfully to contend before s military eourt of the United
Stabes that he de not gallty, or is less gullty, becsuse he killed
at the order of mnother Nagl, any more than a member of a orimdnal
"gang' leader on a political "boss!s However, the defense ol super-
ior orders may be rejected here on Lhe broader Ianﬂ legs technicul
eround mentioned ubove, to-wit, that the order to murder was, and
wan known b7 the asccused to:be, a:nﬁ;ﬁntan‘ti.l;v illagal and so flagrantly
mm;l and inhumarns dn!a .?m_iahne to superior orders can neither
palliabe nor Jostify the killing,

s to the blm that the accused scted wndar compulsisn or
e,uumi&q,- it should be noted that the accused doss pot atate
specifically what punishmont e expected to receive if he dis-
obeyed the purportéd order, axcept to say that he was threatened
with punishment Uin a very severe way (R 30)Y, Bearing in mind that
the order ordginated with a pulitical (Nazi Party) and not a mili-
sary superlor, that It was tranamitted by telephune, and that the
accused was hium;.tf both burgomeister and the hipghsst ranking Naci
offisial in the community, it is not plausible to believe bhet
Ehore wae sueli Lmmediate physaical danger to the aceused s If he re-
fusad to obey, as Lo justily a plea of compulsion, IL has boen
“hated that an act sy be Snncosnt 4f the crime is cormitted by a
numhor of offlenders, and that 1f the act is dene only because, dur-
dng the whole time dn which it is belng dune, tle person who does
it is eompelled to do it by 'th;aata on the part of the offénders




instantly to Kill him or do him gricvous bodily harm, if he refuses,

but, threats of future injury do not excuse any offense’ (Stophen,

A Digest of Criminal Law (1877) Arts 31, oited by Clueck, ‘B Crin-

inala: ﬂ;twir Prosaeuts mand Punishment '(J.MJ‘, p 242.) (Underscor-

ing supplicd). “The threstened grievous in.}_urgi- to tho aetor must Y
b inmediatoly preseat and the fear must be well fﬂﬁfﬁdﬂd‘f (Mlusek,

ap. cit. p 242). Aotually the evidence tonds to catz' 1ish that the |

’ neeused was not only freo from danger of immediste bous. y harm if
r- he disobeyed but that he willingly acuulesced in the order and ax-
wreised diascretion in lts cxecution. He oontendud that he rarguedy

with the Frelsleitor over the telephone Lut agresd to cerry out the

£ erder on the Kreisleitarts "own responsibilityt (% 4). From then

l'-_l' : on hi gave the ordors himself, Ho proevented entrance of the :
'[ wounded prisoner inte a disponstry by physically blocking the way

|

(R 9, 13), saying, "This pig nuﬂd&r’nﬂ‘ aldm(Pras, Bx. 2}, and in so "
Aoing defied the authority=of a Gormsn army sshguait who had ordered
that the injured be baken into the bullding to recsive firsteaid

"

trontuont (R 13). The accused execution ghould be chdhged to death

11 ll":L'rhll r

. -
() Froman sxamination of the entire rogord 4t appedrs

that vo orror or welssion, technleal or otherwisu, by the fourt vo-
sulted in dnjustiet to Lhe accused., The procecdings satisfled all
o6 raquirments of a falr trisl. There was substantial compliance
with the rogudrmoitd of th'e.: Technical Marmal above refurred Lo and
. with ths gonersl prinelplaee of internationzl law recosnized as
- applicable to the trial of such ceses,
9.  CLENENOY: y
It is believed Uhat oo valld ressons for the exarcise of
‘elemency are contained in the pecord of trial or accompanying papers.
~ No petition for elemency o behAlf of the sccuasd has boen received.
The Eilling of the helpless and wounded prisoner of war was wanton
~ 4nd mepcilose and no uxtenuating cireumstancus are dlaclosed in

¥
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ord, It is gomeindad that the sentence of thy Court snd the =



wetion of tha Reviewing Aubthority were Jjust and commensurate WiLh
tihe nsture of tlie offensa,

10.  QONCLUSLON:

1t is accordingly believed that the suentence ol the court
should be confirmod, but that the methed of exceution should be
changes to death by henging., A form of action _nruparé-:i to accomplish

Ehie rosulbt 1s atteched lLerdho.

/'3;" James 0Oy 1funphy
Jt/ IR D. HURPHY
Captiain, JAGD.

Having coumined the record of trdal,
1 gtuicur,
F

r.-f:a;" Guy Y. Klnmou.
- St/ GUY M. EIRAT, 3
lolonal, JAOD, >
Acbing Deputy Theatoer Judge Advocate

9 Febwmuery, 1946 ™







