DEPUTY THEATER JUDGE ADVOCATE'S OFFICH
WAR ORTNES BRANCH
UNITHED STATRS TORCTS, TUROPEAN THEATYR

U¥ITDD STATTHSE

3 1 December 1945
v b Case No, 12-1149
anton Benosper, & German ; AFVIEW AFD EEDOMMENDATIONS OTF
Wational, b THE TEETTY THE.ITR JUDSE AOVOCATE

1., T5Ial. The accusad war tried at Dachau, Aany, on 14
Septerbor 1045, before a Military Commiselon avpointed by pATREraph

3, Bpeciel Orders Yo. P61, Hendquarters, Third 7. 5. drey. 10
Beptember 1945,

2. FIVDIMGS: The Cffense involved wag: Pleap Tindlpogs
CHARZE: TViolatlon of the Iaws of War . G G

fruodficationt In that anton SBchosser, Joeaf

Golfbrunner, and Alfone Jacob Wilm, fGermun

elviliang, d4id at or near Hunninning, Garmany,

en 4r absut 20 Tuly 1944, wilfully, deliherately

and wrongfully sncourage, aid, abet, and vartie-

inabe in the k.lling of -u.rthur wy Emnah &

momber of the Tnited Stutes army, wha N

armed and a prieoner of war in the cugtody of

She thea Bernaa Heleh ] ¢
Uson motlsan hy csunsel for all accused, the Commissicn granted

a soverance of trial as to accused .-El.i"nn;-}Tim‘b Wilm and Jeanf

Uoldbrunner, whereuwpon the nrosecution elaeted to vrocsrd with the

trial of acousod Schosser,
5, BIMTIICH:

Tha  Cammisslon, by &t loact o Swo—thirds vobte of the wem—
bers present at the time ths vote was taken, nentenced accused
Schosser to ba hansed by the naek wtll dasd, Bald sentence was
urheld on review by the Toylewlne antharity on 31 Octeobar 1945,
Thy rreord of trial lase besn forwarded to the Command ing Goneral,
United States Forces, Duropean Theater, for final a-tion (Letter,
Hoadguarters, United States Forces, Burovean Theater, 60 250.4
Tulf-ai0, 80 auguet 194d, sabjeot! "Military Commisslons").

4, T AR JSTD: Accused 15 a German civilian, and 1



4% years of age. He joined the National Soclalist German Workers
Party in Soptembar 1937, and at the time of the offense for which
ho waa tried, ho was the district business leader of the Party for
the Lrele {distriet) of Erding, Mo other information cencerning
him appoars in the resord.

5, HICOMVENDATION: That the metion of the Military Commigsion
and of She Revlewing authority ba confirmed.

6. EVIDMiON:

{a) The evidonecn 1s clear that on or ohout 20 July 1944
govaral dnsricsn fllers parachuted from a dlsabled alrolane and
landsd in the wiclonity of Moosinning, Germmny. Two of them, Georgs
Jernall, and decenssd, Arthur W. Manoch, wore brought to the mallee
gtution of thut village (R B, 93 Fross Sx. 1, 2). later Inf;:;+
accunod Schasecr, together 'n'i‘.'.hl Wilm, Goldbrunner, and Purpomeister
Eachbaumer, aitemoted to obtain physisal voesezsion of the fllers
from ong Johann Mroun, hhs_nhie; pf police, Thelr announced purpose
wam to take the fliers to ¥ratsleiter Broitenstein for interrostion
(R 10, i), Tlraun objected, but after Schoeser had made several
talephone calls, Hraun wWas 1uutruc£éa by & Lt. Ool. Wellner, the
commandant of o nearby German Mrfin'ld.,.'t; deliver sne of the Ameri-
eang to accusad Sshegecr, OGaldbrunner and Wilm (R 11), Braun re-
fusod accussd's reguest for the uea of Braun's duty pistel (R 11,23},

Schoesar, Joldbranner and Wilm left the statlon at Moo-
oinndng in bho dircetlon of Brding, wikh the fliecr Manesh in thole
custody (R 11). At sbout 1400 that day one lorens Lispgl was cubting
hoedges near the danal bridge in Wopeinning, He saw a car drlve
alovly past him, and observed an americen vrisoner sitting in the
tack szat with aoceused Schowser and another German ecilviliun, The
cir gtopped an the far side of the bridge and Liegl heard a shotb
fired, The car drove "a 1ittle further" — oorhaps 120 to 130
meterg — down the road, and Liegl beard more shote. He ran Dack

acrose the bridgss and ebsarved the flier eitting on the édge of tho



rod, trylng to arlee, aAccused Schogeor and lillm wers ftﬁnﬂing
ngar him. Sehoesar got 4 machine pistol or light machine gun from
WIm, nimsd At tha Flier, and sist Nim dn tho noak wé 4 dickancs of
four or five meters, The flier died as a reenlt, and hies hody wos
thrown into the canal upon Schosser's ordere (R 13-16, 20, 21, 40-
48] ,

(v)  4dcoused Schosser elected to take the ‘tand and was
sWorn &e & witness (R 24), His testimony conceorning 1is efforts to
take custedy of the Mmerican flier ie penerally eimilar to that of
the srcoseutlisn's witnoseee (M £4-80Y. Tis puwivuse was Lo Laks Lhe
flier to Krelsleliter Breltonstein, who intended to exhibit the
flier vunlicly, in order to "show this murderer of women and children
to the publis’ (H 24). By talling tustha sommandant of the nesrby
alrfield he persuaded the nulicé chief to relesse the flier (R 24),
Accused deniled zeking the ohisf of pollce for his niletol (B 28).
Purgemeister Eschbaumer went hate, and meoussd, Wilm, and Gold-
Lrunnes wvbacted for ﬁrd;ng in accused's car (B 26, #¢1. There was
reom for only vhree of them. Acoused walled ahead with the flior,
and Wiln and Goldbrunner followed An thy car (B 27, 37, 38), 4s
toey reavhed the outalkirts of thg.tnwu, the car, wlth Mlm and
Goldbrunner, passed them and drove on nh;ut 100 metora ahead (R 27),
According to ﬁ,cunad, this was two nf thﬁéa Hlomatern diantant from
the bridge which figures in the testimony of the prosecutien's
witness Liopl, acoused denied ever having pone near this bridgs
with the flier (R 36), or ever having seen Liegl (R 28).

Meanwhlle, three, four or five German alr corve eoldiers
acooetod accused and tha flier, anksd tn ses wermendls tdentifi
cation papers, and wantod uo know what he was delng with the fller,
They told mseused that they were soeclallsed |anrnﬁing truupl,lwith
the taek of taking into custody mll parachutists, They toolk the
flier away from accuged, wha never gaw him Aguln, Accused then

Joined Wilm and Goldbrunner in the automebile, and himeelf drove to



Irding (R 27, 28, 37, 28). He told Vilm and Geoldbrenner he had
turnea pver the flier to the eoldiers, and to thelr questions as %o
way, gaid he was glad $o be rid of the whale matter (R 39). 411
this toel placo only about 600 meters from the mallee atatisn whers
thay had got the f1ier (R 37).

4ogordding to the actueed, the actual deliviry by the secugod
of tag fller (¢ the German spldiore was witnedsed T ane "dustol-
loltor" ¥rere (or Eresere), who cannot now ba founu (. 28, 38, 42),
accused docs not MmoW whether Goldbrunner or Wilm cbserved this
aet, althouph thoy "mmst have' done sa (R 30, 7)., 4Apcused denied
sny part in Wiling any Americsn flier (R 28) . lhen thay mt ta
Arding thay roported to tha Kruisluiﬁar. In responsa to hie suestion
where tho [lier was, acoused eave h!.rl; acirocumventing” -answer, ainne
no feared that tho KTE‘T.B.'EE‘!‘tfi-TIh'E‘I‘Il’ld be sngry beonuse the flier had
not veen broupbt to him as he had grdered. The Fraislelter asked
them if they hni.killeﬁ thé flier. Accused npdded affirmatively, to
glve the falee Impression tna; they kad, Wothlng more wis pald about
the matier (B 30-38).

atcised admlitted that there wag & 7,63 caliber plstol and
8 maching pietal in hia sar an the day {f-thn Anetdant (R 32, 37),
de donied neking Goldbrunner to give him the mashine plstol out of
tho sur, He did not know whether tﬁa ferman soldiers to wham ha
turned ever the flier were armed (R 38),

(4) Hoth Goldbrunner and Wiln teatifled briefly as re-
buttal witnessss for the pronecution te the effaet that they sav
accused Schosser shoot deceased. Thelr testimony was not develrpud
furbhor thau thils, awd they were not oross-examined 0y counsel ror
defonsc (R 42-45),

(d) Turther detulled evidence will nat be set forth hore,
tut the rocamitulation wontalnsd In the veview of the Stuff Judga
ddvocate, Third T.8. Army, svoonded heveto, fe sdopted in ite

entirety.



7. JURISDICTION:

(a) The Military Commiesion which heard this case Wue
properly constltuted and had Jurlsilctlon over the WuD)ect matter
and of the scoused, A military commiseion has jurisdiction ower
the inhatitente of an gcoupled enemy country held by the right of
congueet (Par. 7, ™ 27-10, Rnles of Land Warfars; Coleman v.
Tennesses (1878), 97 U.5, 509). Military commissl s ars not Te-
stricted in thelr jurisdietion by ferritorisl llmive, (United

States v, Hoge, et &) (1765), A Rebelllon Recorda, Series I1, 674,
678; Bf Harv. Law Hevlew, 1059, 1065). Thus, an offense agalost the
laws of war pommitted in a country prior to ite n;nunatinn may pro-—
parly ba tried by a military uaumi:uiuP af the victoerious army upon
gocupation, (Vemorandum by the Judee ﬁvanu'ﬂa General (SPIGW 1943/

7571, subject: Juriedictiop to Punish War Criminals, 13 Decambor

194%; Dig, Op, JaG, 1912, o 1067 Trial of Henry Wirs (1£68), 4CtE
Cong. Znd Sess, Homee uf,Hanreaﬁntativsu, Tx. Toec. Wo. EE{'ieé alao
cages clted on pages P07-215 1nIUh1rnranli§g of Jurisdiction Qver
¥ar Crimes (CUowles), reprinted’ from 33 Califprnia Lav Review (June
1945), Odiviiian nationals of a belligerent DoWer arc bound’ to mo—
sard ta lawful enemy sambabtante tha trnn!‘.!nn'r.tt rf;qu'lrnﬁ under faR-
tomary and conventional international law (art, 2 of the Gonava
{(Prisonere of War) Conventlon, 27 Juiy 1929: Art., 23, oar (e¢) of the
Annox to the Hague Oonvent'un No. IV of 18 Octobar 1907, Change 1,
15 Wov, 1944 vpar, 345,1, TV 27-10, Bules of Land Varfare), Hoth
tha Uﬁitud Btates and Germany were signatery nowers to the citul
eanvantions, The &1lling of the unarmed prisoner of war in the
lowtaub vese was lubriusleally s berbaruus aod iohoweoe Shas L4
ean sroporly te sald to violate net only the written law of natione,
but ales those loplied concects and atandards of decency to which
the ratigoals of every belliperent are bYound by the unwritton law

of natione, The offenue aglosely approximated common law murder,



The lurisdiction of the Commission over the cffensa and over the
accused 1a beyvond gquestion,
f. DIdoTaosIom;
(a) There 18 1ittle confliet in the svidence mmwrplind by
tha witnpeses for the prosecution. Twa of them were entiraly dis-

interogted, being the voliee chief whe turned ever the fller to
acouaad wwen the ordere of tho commandant of the airfileld, and
Liegl, the gurdrer at the bridge, whe paw accuped mgeT flre a
tullet from & muchine pietol intp the flier's meek, The other two
wltnesses ware Goldorunner and Wilm, Jointly accused buat not on
trial at the same time. Ther gave evidence against aeccused Sehossor,
Their toetimony, glven aft-r ocareful warning conecerning thelir rights,
i compatible insafar ias i1 goas, wiah the teetimony of the dle-
inwrestod witneea Llegl., Vhile 4% may Ye sald that they had every
raason to abtiewpt to spave themeelves, an anslyels of thelir testi-
mony Wwill shew that even if they are considerably shrewder thun

they wwpoar from the r;cnrd to be, they have undeubtedly told the
truth 'n thivc purticoular rospect, . They said nothing woon the wit-
risss atand which, taken by itself, would exeulpats them in their

own future trial, fram the oharge of particivating in this arims,
even though neither of them fired the f;tal shots, To that extent
their sestimony {6 made more worthy of balief,

(b} The prosecutisn's eame contains every element of
proof of the cffense of whlch aocused Schosser han heen convicted,
anl ip such as tp warrant sustaining the convietion even If the
teetimony of Guldbrumner and Wilm, btecuuse of their gwn interas,,
te sntirely disregurded,

(e) dceused told 4 story similar $o that of the orosecu-
tion's witnesess, up to the time he took the fller frur the polica,
Theroaftor, his story 1s entirely different. He testified that
doceased wam taken from him by several German poldiers and that he

doee 10t know what became of him thereafter, He does admit, howsver,



that ne had with him in the car a machine platel of & mature similar
Yo that described by witness Liegl, He further admits that he

allowed the Freisleiter at Erding to belleve that he had shot the
flier, Hies exolanatien of the latter act ls more ingenlous than
lngenvous, and ia more damning than it im of hHeln te him, By him
own testimeny he was willing to wndeot pullt at thattime af the
commission of & eriminu? offinee, in order %o avold a scolding by
the Kreisledter for his fallure te comply with hia  _ers. He should
fot now be allowed to aveld this guilt in the face of no better ex—
nlanatinn than this, and in the face nf forthright testimeny to tho
offect that he dld kill the flier. TI§ {s further worthy of note
that he A44 nat srees sxamine Coldbrunner and Wiln wen thelr wesble
mony, ‘hile they were witnesses for the prosecution, and while
thelr tostimony d4d not touch upon thie asveet of the cass, neverthe-
laga, they wora uhrtm{niy pressnt at the tims he lod the ¥ralapleiter
to believe that deceused had been dieposed of, and could have eorro-
bated Bchoseer's testimony, 1f true, in this rempect. Likewlass, in-
staad ot relylug upen them to eutablinh-hil.ulaim that the flier had
Peen talten from him by the Gerwan spldiers, he TE11€4 Won the Un-
nbtainable testvimony of & witness named Frere, whom ne one else
mentleons, and whe sannot new be found. Innocent men may have hesn
convieted in the kEiatory of the law, under such circumstances, but
there is nothing in the record, or in inferences reasonably to ha
drawe therefrem, to suegest that this 1§ such a cags,

id) The Commission was not bound to belleve accused's
beablmery, and ik the right, in weighlne all the evidence, ts re-
Ject any part a: all of 1%, There is nothing in accused's atory
whiok svggeats or cempels velief, On the contrary, 1t i full of
ovaelon, of obvionc inconsietenciea, and af matont snd thinly dls
Tuiged falesboods. It is the desperate attempu of & man fighting
to save his 14fe, and willing to perjure himeslf to do s despite

his oath. Walle 3plibrunner and Wilm are admittedly in almost the



sama position, thedr stories are substantiated by the ﬁnutimnnr of
another dlsinterested witnees, The prosecution's evidence clearly
shows acoused's pullt of the affenes of murder and warrants onn-
firmation of the sentence of the fommission,

(¢) The seveorance of trial granted by the Commismeion, upsn
motlon 28 the defenso covmual, was vraner In the discratlon st che
Jommipaelun, Wolle tho exast nature of the defense sxpected t6 bo
interpoead by Goldbrunner and Wilr 1s only hinted av in the state-
mente of defense cgungel and in their testimony, it svrearved that
they would attenpt to blame Schoeser for the murder, and that their
telenses would thevefore be almoat diahetrically cvmosed $o his.

The sure defenee scounsel could not rlanruant hoth Schoerer and the
twe pbher accused in the sane trial, with any degree of falrness to
any of them. The fact that they were Both called to the stand aas
Witnanane Agﬂinutlﬁﬁhn-u;r wam bet srrar.  Mhay hed hosn remeved
as acoigad ia thls trial: they uard1gnraru11y wvernad of their righte
as witnoseas; and they were aubject ﬁn cross-examination by defonge
couneal 4 wlinconca for the prosecutlon, The faot that thay wore
not 80 crosp exanmined ATPeAT & m;-'r. to have been due to any fallure on
counsol'e pary te reoresent Schoseer %o the best of his ability, nor
from any desire on his pary to faver Gol@brunner and Wilm, but
favher to hewe beon broanse of & feweling that Lo erogr-examng These
W-tnessce on thelr toestimony would only be to enmesh Schosser despor
in 5 web of pailt.

of the

(2) & the close/defense's case, the prosceutio: naved o
f2loto the nanas of Wilm npd Goldbrunner from the charge shent in
accordance with the severance granted by the Commission (R 42),
After grunting the ssverance reguested, the Commission permitted
theo prosecutlon to elect which aceused ghould be tried flvst, ds
rolntod out by the Btaff Judge Alvocate in kls review both aoctions

were technleally lncorrect, The Ceomiesion should have made 1t

own doclefon as to which af the twa seta . a® mersaged preuld have hoon




tried first, Likewise, 1t 1s prover for an accused to bs tried BeD-—

avntoly om a emesificaticn which elleges & Julub uffeuse (GM BTO
2927, Tleming). !o'actusl ohysicel deletlon of the names was over
made. Noither errcr vrejudiced any substantial right of the &accused,
(g) 411 the evidence lntrﬁiunsd at the trial was adrissible
under the rules of orocedure established by the order ereating the
Commigsisa, e essontial facta weruy aaéahlinhad by the direct tesbtl-
nony of vye-witnedses, ineluding the identlty of ¢ ‘eceapsd ap
slleged 1o the gpeciricatlon, Twe pf thess Witnesses were chargod
Jointly with mecused Schosner, but wers granted a separate trial,
Thy Cummieslon was pionerly constituted wnd had jurisdiction over
tae subjeot matter and of 4he ncnuuud; 1t wag authorized to lmose

the death ponalty. DBoth findings and sentence wera wrmroved by at
lewat & iwo-thirdes vote of the members of the Oommiseion bresent,
There were no irregularities inithe procesdings which nrejudiced
any of the subniantial rlghta q} the accused, He wae ably de-
fended by both counsel of hile own choloe ‘and the défenme ~punsel
appeinted for the Commlmesion, He recelved. & fair trial, vonwis-
tent with angls-Saxen standards of justler, Mo reasonable doubt
exists &8 Yo Lia gullt, .
9, QLMY

The «ffense for which accused astands convicted 1m & war
erimz. ALl war erimed are subjeet to the death wepalty,although
& lugser pena_ty may be lrposed (Par. A57, P 27-10, Bules of Land
Warfare), Jccused's off'ensa was characterized by partieular wan
tonnars:  The vidakim wep o defendoleoss Amorlann prigoncr of war
dzcused had sucoseded in taking decammed from the sarfe cuatedy of
poiise afflclals, with the cetenelble, and vessibly sotual vurpesas,
of taldag bim to & nearby Hrelelelter, who in turn planned te ox
hitih %he prisoner %o public ridicule a5 & "ourderer". accused's
proconpeived inteont himself to ki1l the orisoner may be inferrad by
hise raquént of a vintel from the vollce chief. He lator shot the

defonselues prison T In cold-plosd, and canged his Dody to Ue thrown

o - =



into a canal in full viow of passers-by, Ascusad does not even scek
ta Tightean hia enilt by any mlea that ke wos sardared to semmit tho
ﬂﬂ'ﬁ,.v":;ﬂ‘b he seted in & moment of rash aneer, Ur denled his zallt
in & Tantastloc and obviously falee story. No vetition for or rocom-
mindatlen of clemency accommanies the reecprd, If one believer the

bl by the orosecution's witneeses, ag tho Ounmiesion ol

gtory
vieuely cid, uo elemsney is warrantod,
10.  ColcnirsIn.
Tt de wasardinglys bolléved that the scabence of the Doire
migeion should be confirped, & form of sctlon prevared to ascomplish

thips rosult le mttached herato,

[a/ Samuel Sonsnfield
6 Tec 1548 SAMTEL SOWERFIFLD

Captain, JaGD

I soneur.

fal 0. B, Mickelwalt A
2. 3., MICERELWAIT
Onl, TAGT

Duputy Theater Judes sdvoeate
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