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TWVITN ATD IECHIITNDATIONS

1, TRI/L: The accused waa tled at Heldelbery, Germany,
on 15 gud 18 October 1045, before a Goneral Militery Court,
apporcted by persgraph 1, Special Ogders llo, 278, Headguartors,
Seventh U.h, Lrny, Wastarn Military-ﬁlstriﬂt. 5 Ootohar 1045,
as smanded hy paragraph 27, Ep;cxal Orders lo. 283, 10 Gotober

1945, and poragraph 10, 3pecial Orders o, EEg9, 16 ODaotobspr-—-—

i

1845, samo hesdguablerae , I
2. TFIIDIMGS1 The offense involwed weay Fleas Findinge
JHARGE: Violstion of the Laws of Yap NG 1]

i
Apecificationst 1In that CLENIE'S WIDGLYD, &
Osrmar Hational, did, st or neai Froankfust-
am=tTatn, Gianhadim, Garvewoy, anoar ovnas 21
Hiovarber 1044, wilfully, delibaratoly, and
wironpfully, A1l FHTHONWY B, LLAT, & member
ol the Unitcd 2tates lLrmy, who wes' thon a
aurcenderad and wnarmed prisonetr of wer in
the tustody of the then German Reieh,, by
eheoting him with & gun. G 3

e SE'TEICE:

The Court, Yy &t lecst a two-thirds vite of the membaors
present at the time the wvote was teken, oanvicted the cocusad
and genbtonssd Bdm bto doath B docapitotion. BSeid acnbahce waa
unheld on raview by the Reviowing iuthority on 3 Novamhar 1645,
but tho method of exeoution wni ehjuged to honjins, The record
od trial hes boen forwerded to tho Commanding Genaral, Unitad
Stetea Iovoos, Bureopdsn Theater; for fingl nutinL (parairaph

5 @, Letter, Hlendquerters, Unitsd States Torccs, Euronecn



Theater, LG 000.5-2 GLP, 16 July 1945, subjeet: "Tricl of wer
arimes ond roloted cosos!; .rticlc VII, Ordihcnnc o, 2, Mildi-
tery Bovernment Courts, contpined in Hendboolk, "Militery
Covernment Gormony, Tachnierl Hrouerl Tfor Ligel and Prison
f:*isore, 2nd Bdisisa" p Z0),.

4, D.LUA 4S5 TO ACCUSED: Tho opccuaed was luador of tho Opte

Cruppa, o subdivision of tha Nazi porty, for Pronkfurt=Ginnhedu,
& suburk of Fronkfurt-om-loin, Garmeny. e was ¢ schonl-
teachor by vecotion, He Joinod the Sturm-Lbtoilung (“SL"} on
1 July 1933, wnd beeome & member of the Mezd Perty on 1 Ausust
1835, He wos n blon&-luuﬁur atid aa;iatnnt in the office of

tho Orbagruppubluiior in ulnnnqim,.Fpnnkrurt-um—mhin, fron
1937 until he wes dreftod into the oruy in jucust 1939, fo
beoome n sergesnt in D&uambér IEZD and participcted in tho
Freneh conpaipzn, In Lugust lgéﬂ he s &inﬂhnw;ma from +lye
ermy trd Tosusiod Hisg toeehing ond his netivity with the party
i renkfust-am=-Meln, Ha zucueasian;_pmld severcl positions
with tho Prpty, Inloding tha lanﬂgrahiﬁ ef thy fdr Teid Froe-
brutivy Qrpcnizsetion oo Finnhulﬁ, nnﬁ'finnlly Weg espeintod
vPusorupsoenlod tay i dnnuniy lode, 'Hﬂ i 48 woers of ein, 18
neevioed;, cHS los one grvghter, Hia tnther, n residont of
Preokfurt=nm=ifran, wes “orr in tha Tniteg Statea, and ong
Urothor £ & gitizen of the United Stétus, resident 1n Mow Yo
Surtbor deteils ora st out i his "Lebonslour™, op lifo 3tory,
contoined in the record of +u4:1 {Fros. Ex, 23).

Ge DECOMIENDLTIONS: Thet thc setion of tho Malitery Court

end of the neviewing Luthority bo ennfirmed,
6. EVIDEVCE:
Lol -Me 81 Iewsmues 1944, nu soorigon plandg wes ghot

down over Ginnhein, fuminby, Seovercl members of tho arow,



including Lnthony B. Martin (R 123 Pros. Bx. 11, prroenhinked
bo sefety from the burning plang (R 7:11). Martin londed 4n o
field neer Gilnnheim (N 7; Proa. Ex. 8, 2, 11), Ha was cep-
turcd, ard, whils being led awey with his honda in the oir, woa
slut an whe nhead wWith o pistel from o distonce of obout six
moters by the acouaed Wiogend (R Ty 183 Fros, Ex. 23, n'8§),
Tdegond, thinking ho hed killed the flisp (R 12), thon loft
the segne., Later, upon being informed thet the viatim wes
11l oldive (R 12), ¥iogend beeome "upgot", suid "Ho must dio",
and roturned to whore thHe Plicp loy (R 12), Ho refused to
parmit fho wounded mon to ba taken’nlaawhﬂra (R 12; Pros. Bx,
3, p 10}, and hclpad the Sorfan 7ollee drive spactrtoras from
tho seonce Ho ond o Vehrarcht officer thop talked to tha
wouhdad man (M 12}, Tha wﬁhﬁﬁacht pffiosy thon left, Wiopnnd
11t o cigerotto ond wellead rhHomt, snabuaisbly €5 ach LA o was
bein; obaservaed. He then drow hié;gun, appronched the victim,
and rdeliborately firod twe shots into his haed (R 12; Prns,
Ox. 25, p 10). Denth rosulted fros thicse punshot wounds withe
in three hours of tho time they wore inflicted (R Tle

{b) Further deteiled uvidanca Will not be sot forth
suro, bub the roccpitulation contained in the rovicw of tho
Steff Tndgn Ldveesto, Beventh Tnited Stutus iray, doted 27
Ootobar 1845, appendad horoto, is adoptod in its ontiroty.

Te JURISDICTIONGS

The Military Court which hocrd this cnag wos properly

=onstitutod ohd hod jurisdiotior over the subject mutter and

cf the neoused (Letter, Hasdquertors, Unitod States Forecs,
Zuropean Theetor, LG 000,5-2 GLF, 16 July 1945, subjoct: "Tpinl
of War Orimes oid Tplrotcea Losoa" ). @Qffonaos opoinet the lovs and
uabpes of wor committod prior to cgoupation are Eroporly

sognizable by sueh speoinlly nopointod militery eourts (Letitor,

n:irl-



Hosdguerters, United Stetos Forees, Eurnpoon Theator, SUPTE ) e
Such courts ere tribuncls cnnafisutad under the corman low of
wor with jurisdickion nnclogous to, thot of militory covmiy-
gipna. Thor arc, in feet, militery comnnisslong axoult 1n pcmd,
Thay have, thorarors, Jjurisdiction of offunsuvs apulusl Lo
intornntisnel lewa of war committod prier to or during bel-
ligorant cceunrtion {3E Ty 19&3{175?1) ahd over individual por-
sotretors thoreof (Lrticles 2 nnd J of the Gonuve (Frisonord
o® Vicr) Convention, 2% July 19283 Lrtiole 23, pcr (o) of thao
Lonox ts tho Hepws Cpnvention o, IV of 18 Octobor 1607;
Chsago.l, 15 Novembeor 1944, prr. Eiﬁ.l, P 2%-10, Rules of
Lond Unelferel. Tt is beyond duestion thot tho offongg in tho
ingtont cnae == tho deliborntec murder by & eivilian of o sur-
rondered oncuay soldicr -- eanstibtuted unlewful belligoroney ond
wes o vislotion of thao lrwa Qr ey grepordy trinbdle by tho
militery eourt heving custody of: thy offender,

8. DISCUSSION: 0.

() Tho ovidunheo osﬁphlishoé ganolusively thet the
aceused, © eivilinn, ahnt thu ﬂtﬂuzaéﬂ, o eeptwad gombotong,
in tho hesd with o pisktel ong thek hu'lntar, unon laryning thot
tho degcastd wes stall olive, rettracd to the seene cnd Ao-
liboamotaly killed Mim %y fivin, twe rwepe shota dinta his heed,
Tho ﬁnﬂuﬁcd edimite cvory clomant seeuntacl to ustoblish rower

dine (Pros, Ex. €3), Ho offcrs no cufonsc, but only on oxe
~lrnnticn, te=wits thet ho wrs inflanwod and cmbittored as o
cosult »f the L1lieod bembings -nd by dnei propoprndc thed
{11ded flicrs wore poid murdercrs who ahould be put tn doczth.
Iia sirtumunts cstablish conelnsivoly that his cots in sioying
o wilgbim were oot luvolunbory; of the rosvld of momontory
weasion,; bub wore thy results of o longstonding ond doop-sgated

lintrad af'Llliuﬁ edrtwn, e dogs pot in bis stictanont ralao
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tha delfangd of guperior ordera, Ha, himgelf. in foct, an the
Ortagrupbonleitor, issuod orders. Mo overruled membara 67 tha
Gostops end Wohrmeoht when sugrestions were mede thnt the
waunged una br renoved Prom the scenc. He roturned aftop
Teldiny o kill tho vietim with the first shot, end then, oftor
weiting until tho erowd hagd laft, aftor tallking to thi vietin,
ond efter 1ighting n cigrretto g lonking mbout the seonc,
doliberctely shot tho tirmon. Thosa wore net hats el ttad
in tho hoot of suddan poasion, but woere Dlennod, dolibornto ond
vengeful.  The testimsny, ineluding tho stotomont of the poe
euscd, estrblishaos conclusivolw »1l tho olocsonts of eonton

inw nurdor. Such o nuapdur, erpd?rntuﬂ, ra hore, upon o
ceptwrad enuuy combotont Ly nleivilinn sighiiod Ih walewfal
bolligoreney, donstitutas o yerr ering, Consldering in 4ts
ontirety. this record lonwas ne Coubt whadtasever as bo bl
gurlt of theo cecousad, &

{b) It is noted thet ot thﬁ:dutaot of the trinl the
omber of the ouit schinr Ln sank aesignnted the leprl officop
e8 prasicding officer ef the Court, Such designotion wng con=
trary to gho swbvidions of thy basic ropulation releting ta
sugn apeeisrlly appointed militerr gonrts (Lotter, Hordqurrters,
Mnited Bertod Poreoa, Durdapc.i Thuibery, suprre), which pro-
vides £s followat "The senipy memnbop prudent et ecrch trurl
%111 ba the President onf Preztcing OfTicar of tho Court",
Although the "Bules n? Frocedure in Mlitery Governnent Courts"
are 2{0) conternod in the dundhaols, "MAlitnry Govermaent
Sormeny, Technieel Menual for Logel and Prison Officora, 2nd
Edition," (P 53) provides thet "when Censible t Logel Officar
ahell by designoted o prosidd <. o %y the sonisr i rank",
duch provisisae hos been suporaeiud Uy the sontrerydirectionof the

latter above quotod (prp Ty letter, surre), Tha irrapulerity,
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howsver, did not injuricusly aoifect any substantirl ripght of
the oceusad, end, sinca the Legnl Officor was prasumably
botter quolified because of hiy lagal troining to presida,
may nove resulted in & more Iust triel for tho negused,

{e) Modifiduiivn uf the sentongy IPan Senth by de=
capitation to denth Uy hanging s Jisgrationnry with the
.Lppnin&ing duthority (pavngrophs 21§, 2e2, Scction 2, Part, I,
Hondbock, "Militery Govornment tarmnny, Toelnieel Monurl fon
Logel and Prison Offiesrs, 2nd Bdition"™), and in the instont
grae Justifdied for tho rensons atﬁhud in the reviow of the
Steff Judge ndvoente, i.o., thet dﬁacutimn by henging 48 in
Fecordaucu wlub methods prevelling under our duosicstia low, ond
it cxecution hy dacapitation, althoush consistent with Gorman
oriminel lrw, might af@an& t?u ganaibilities of paople 4n the
Unitud Strotos,.

(d) Trom en examfnctior of the entine recsrd if
ebparrg that no orrop op amisziso, *:rm?hn:l.r:al or stherwisc, by
the Court rosulted in injustica to the nscused, Tho propecd-
ings davlsfied sll the royuiraments af ¢ Codp triel. 'The
1'1.;;':‘11: of confrontotien wia n:llmrml; to) chrllenges for eruse wara
allowad ; mi;itarg cnunuei wea provifed ang elvilian coungal
permittod; comntteont intorpratems wens wawd te kodp thw SEET P
ond aounsel infermed of what wrs snid nod Epne oblostiona to
testininny wors sormitted; and o two-*+hipas vote of the melhars
ol the Court present wrs vacuirad for Both conviection end Laf=
fenca. There wos subhstentirl complinnoa with the vequireients
¢f the Technical Manunl ebove refarred to and with the gonoral

ineinles of internstionel low regcognized s3 noplisnblo to the
Erirl af saush ercan,
8 CLEVEISY:

{n] There 18 sppended to the rocard n "Patition fop-



Clomoncy", lobeled "Loyel Form No. 107, dated 24 October 18945,
sighed by Dr, WMunzingen, Doefenao Cownsel, and with supporting
strntanents from eight nequeointances nnd reletives of tho
goousad, It I3 not known whathor or not tho potition wes
Suusidorad Oy the ‘ieviewing Lutheority. The potition ond supe
2orting statements nsk thot the denth sentonsa bo earmntad to
eanlinomant in penitentisry, rcnd, in Jonorel, sopect the
contontions of the necuscd eantoined Ln his stnbtouont [ Fros .
Ex, 23) thet he ¥rs migldd ead intlased by Hnzd propogends, t
that be wons nervous ond 411 o4 the tine of the enpmission of
the offunss, and thet his pest roﬂérd end roputotion ore sood,
“WA oL the supzortlng strtomefits cro from the vierrs of
Cotholic ond Protestont churchos, respectively, in Fponkfurt,
The former stotes thrt tho vesusad woa ¢ weniber of tho cone
Erogetion "up to tha drte -..-,-hrzlln b Ted't the shursh’ anpd Upor—
sonally #ada ny diffiaultics bufors nor afturvnrds", The
Iettor atetes thet the neeusod a8 Ortspruppoaniioiter "nover rndg
any difftigultice” Ffoo 1Hg ﬂﬁnﬁft:hf;ﬁﬁ. Othoy statomnonts
c3sart thet no o Wazd lordor in the ua smndty he wos persannlly
hanuat, bunuvoalent and helpful to IPL'.'Dt';;ﬂ and non=forty sonbars
£lile, Bevaral sy thot he wes n fragtierl Daszi,

(h) Th ta Bolivved that ne. va15d Tunagbe for Lng
¢xereiso of elomuney nrc contulned oither in the sotition oy
nlemuney and supporbing stetononts, or in tho "LeYenalouf
|Pros, Bit., 23) of the nocused, In Loty dn tho thirtean-nnen

btamptad explrohntion by tha recused there is nothing indiont-
Lng contrition on his pert but oaly an implied nttempt at
Justificction for oomnission af g homisides The writer
esnsluded from runding the GRALOAAtIsn of the seouscd thot he
a3t oaly bolieved nt the tine thot ne wes morrlly Justified

in comaitting the muplior, bub eoatinucs eo o heliove, Thore

ur?‘-



cannot be imegined & mors wenton killing of & srisonse of wer
under less extenuating ciroumstances than is diselosed by the
Yeota in this cmse. It Ls believed that if the death penalty
is nnt to he imposed upon this secused then it sheuld pat bBa
imgosed upon any Gearman netional for any killing of unarmed and
dafenselszs prisaners of war. The sentesnce of ths Court and
the action of the Meeiewiny Authority thereon sre just shd
comasnsurate with the nature of the offensa cormitted by the
pocuged,

10, CoNGLUSION :

Tt S0 accordingly belisved thul Lhe smilence of the
Court should be confirmed, Iofma of sction progered to ao-
complish this pesult are attacked hareta,
b

-
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JAIES D, IMMEFAT,
1st Lt JAOD



