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I. [THZal Na'fat The dcouwsd wie iried at Dechen, Garmny, durins tha
purlod J-4 Ducambar 194%. bofr7e a Beneral MIlitary govarnmont Court,

11, CHEaS3B AN PARYI T LAus:

b

BlaUT TEslekl n of tha Ibawe and Ustiron «f War,

Pertieulars: In thet Holnrich BEIXEN, 2 Gerpsn Fatisnal,
did, at nr near EFRIINE, Gormtiny, an ¢ bt D& Fawash-r
1944, yranpfully kill & mexbor of the aried Foress of a
netisn then &t wer with-the then Gornan Roleh, whn wza
then sed thers 4 surrendered and unar ed prigaonor af wnr
ir tho sust dz of thh thon Corets Holak,

AGY F TV

<2 On 86 Hevonbar 1944, an unliantified ynarmed
danadian flyor parzshuted b the =r-und n-;sﬁr m_nrlinr;s, Gerrpay. The
goousnd, & ennvalescent Inmate of AR military };::-a.pitﬁ.l At Sprines, aroed
with & 7ifle, oserried the flyer towird tho hrebitzl, On the WEY 0 ithu:l
nheaplyal the scensed shot apd ki11lsd the flyer. - The scoussd adsittod
killing tho flyor, but elaizsd thes the flyer attonpted t» attask Hin

with & stick,

IV, EVIGEJOE Al BECOMMESDATIONS:
le Hednpich RIEY

Untionelity: Semnan
oy af
Qivilinn Htatua; Taxtile Tannur
Farty ﬁtat.un; fnna
Military Atztusi Henbar nf Gurpan arsed Farecos
Pluey UG
Pindings: !
Jentenoo: Dasth Ty harpdag

Bvidenco for Proseoution: On 26 Neverbar 1944 an wnirontified



and uparced (R 30) Canadien flywr (. 17, 22) parachuted to the sprund
noar Seringe, Germany (H 15, 28), dAingalhan, & witness why wie An tho
1lmoality in which the flysr Jandsd, teatified thet he nbeserved tha flyor
srmdng down tarcugh high trose and saw hio 1is on the grhiund £57 & whilo
ind then erawl al-nz the ground (R 16, 54). Schrenepalsr, & palieo

sffietial. ror ved in this 1ieality sad fund dingolhan snd whe acousul

shore (& 6 - The ecouecd was wearing the blue-whita untifrrm »f @ hosoitel
tgmete (. 1% &2, 26 ER), Schhanumcler aaw the flyer silttin nuxt in 2
braa mad oo tuned $o the 4lver, indicating that the laghar aliould e B0

tiward Bim (. 27} Tae Tlyer pointed 10 his lups {3 27). Senrunem.ior
gBvu tho fiyur twh » cee with which to support hizeelf (Ra?). Ine
half-gray!ing senrer ol partislly supporting himsalf with.a tree branel,
thﬁ flyar meved hipaolf shout 30 netdrs (" 17, 18), Bechounapaler %914
Lingalhan tost he would mave %0 @0 ﬁfﬂr ta the plane apd eekod him b9
ropain with the flyer. The aceusad voluantsored ta rapain with the flyor
R 28), Rehsanamadom fate cha 'mcuanlrd. tn toke the flyor o the h-spltal
(K 64, §5) which wai .--t.ud nearty (R 25, 42}, Hingelhzn had with ain

& losded Mannlineher huniing riflae, u&li;:;'.*-: §.6, which ussd "dun-dun®

(b hlmantol) telloets (B 17. 18), Ho teatifié'ﬂ'lthﬂ.t tha offact ~f such
hullete wes tn smlea Bnoaportars of thd espe slge 2@ tha bullet wharo it
onturad an abject but tn nake an opcning Fpproxizetely the sizs of & ran! s
hend where tho bullet paseed thr-ugh the ~bjact (2 18), Ringelhan loft
his rifle wilh e sccuswed (R 17, 23] whe was unarmad (R 28) aftar tha
letser aad regueated that he laave the rifle with him for guerding pur-
poses (B 17), Sehronsmelor thon loft with Rincelhan and they drowvo b9

‘& hunting 1~dgo (& 28],

Hasalliorat, chiof physisian of the hoepitel losated et Sprince {r 42},
was riding in 8 eoach 4rward tho hospital end eaw the mooused symed with
B rifle going in tho sane direeti~n #a -t behind the flyer who vae
walking with the aig of twn large eficke which he wsed lo e otduser of
8 skiar, Aftor Haselasret hed arrived =t the hreapital and head anniunced

to o h-epltal sergesnt that m prisoner wwmld be tnere shortly, the socused
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arrivod alono, Hesslhorat asked him: "Where ia the prissmer?" The

oot ad roplliod du & rotlor waglled Csufilon Ghst Lhe priscner had ghrentsanod
hiz snd that subscquontly he hed anst the prissner., Haselhorat then ssid

uo tho seeusad; "Bub one gocen't dn such things —= cne drocan't ehoat

richt awey", Tho accused raplisd ta the effsat that the flyar had
threntenod hin and that whera the sscused cams from such flyare ware

elways shooting °% women nnd children =nd wwld frequently be lynehed

(K 43, 44),

mentdpeneler, Artor arriving et the huntice lodgs %5 which he had
driven, huard a ghot, Ho went dback and frund the flyur's dead b~y lylog
nuxt to 2 diteh (& 28, 89, 32), 'Thore was m Pami wound, whish in Bahsond-
waflorta "cpiniun“ wits in sha risht sidoy the ;hhlu pnraer Af tho ‘hond,
ot B pleow Indis=ted by the witnine, bat n~t rae-ried in tha tostinony,
wee gonu. Schnenemeler dld not pay any sttentl-n to whethar or not thers
was & yound in the other slde of e hﬁﬂi. The Aneuscd wne prosant and
Sonqenunelor =ukdd hiot  "Whel 4y ﬁhink you are dodngl"  The wocusod
anavarcd) "Ho rosdated” | Soh Snomoler neldd the seeuscd nn further
questiong tut Yook parsonnl dete frem him, The Bhdy Af the figer vna
lying >u ite dbeeck and Sochovnumeter turnad 1t avar, CFrem aheserstion A€
tho wound , Sehnonencoder ¢-noluded that & shot had sntored froo tha ri hé
side of the flyer's hoed, Sehionenelar @hn& laft-tha socused Bal went
aver tn the flyer's plane (R 29, 32, 40). Tha fly=r, when he linded =pd
Sehnencmoior had rosensd hin, waw under Sohsenensier's rrotoetion, pur-
Ausnt to orders whick tha latter had resolvoed t5 tha offoat that uneny
flyers wero to be capiured and taksn 4o his headquartars, Sohnonsmiicria
sutnmobile wea ton aweall far Wilm %e trones ey bR flyer An eul e 4id gt
fakes tho flyer to hia { Behronanatiorts) bhendquartora boonuse ho first
bed to g0 tn the plane (L 35),

Bauso, chief physician for & milisery hosnltal te which ths abeiwes
mentisned hospitel a4 Bpringo wma subordinate, strtad in his axtenjudieisl
sworn etatoment that sn baine infarmed that the saeunad, & hoapitnl
Pavieat, had kiﬂﬂd. an enony flyor, ha instruectod His ndjutant, a Oaptadn
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debultzo, to investigwto tho ki1ling; that the latter sonducted an in-
vestigaticn; that Bause saw tha fpocuasd, telked with him and gusstisncd
him at the tizs of the investigntion and read tha report of the inveasti-
gation; that the report stated that the sccused had pleaded self-fofenso

and had sald that he had tn shont tha victin becauss the flyor aytackad

Hin with & club; that Bause had hoard that the bullet weund inflietud

woe in tho back of the vietic's head, which made the self-defanes plaa
ant vary plausible; and thaet whepn Fouaa qiestioned the apcused, the lattor
eald that the tlyer kod mn Injuroed les end wead & atiek for aupipart,  thok
hy srderad tha fiyer tn walk towerd the hoepital, thet after & shary

walk the flyer sat down on & etone tn rost, that when he ordered the flyor
to procoed tho flyer refusaed to do so and "treatsdf him with his etick
and snat thoreupon he shnt tho flyer, - Bause did nitt belleve this etory

of tho socused, Tha report of investissticn wae Forwardod t» highor
hetdquartors and when Bauss did not receive any reply to thas report

after two weeks, he inauirod h; balaphans sonosrndng vhat steps Lad

besn taken regarding t:: repoit and vas Yald in no uncurtaln terms to
leava well encugh alone (R 10, 11; P-Ex 8, FR. 1, 2],

Behrendt, a gemckesper, stated in his extrajudicial sworn statemsnt
that on 26 Novembur 1944, while hu was riding {n & hunting cart towsrd
the hoapital at Springe, he saw & flyer hobbling aleng with the ald of
B oetick, and a egldier yae walking behind him with & rifls; that after
arriving at the Taeneien af tha hoapieal he hoa:d two SNOUR Which seamod
to be from the direction in which he hag sgen the flysr and the soldiar;
that sometime the next day hs saw the flyor's body lylng by the romdside
covered with leaves,the head covered with blood; that ha was told aithar
by Hamelhoret or a metron that the flyer, after resting, was ordersd by
the soldier to go on hut adopted a threatening attitude with a stick and
waa shot by the eoldier (R 11, 18; P-Ex 10, pp, 1-3),

Hasper, & comcbery warden at Springe, stated in his extrajudicial
Sworn statement that in connsotion with the crashing of an ilrplans on
26 November 1944, a #ingle body was deliverad te him on that day for
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turial; that he placed ths bedy in a goffin on the night of 26 Novembur
1544 and the body was buried the next day; that there wee & emall hele
liko & bullet hole in the oenter of the back of the skull from which

blood had veen dimeharged and that he notioed no other injuries on tha

body (R 10, 11; PEx 9, pp, 18).

Zvivence for Defense: The accused testifisd that Pollewsan

Gehoenemeier told him to take the flyer to the hoapital, saying that he
had to go over to the flyer's airplane to bloak 1t off, and elther he

or forester Rineelhan handed thi masmesd o s4f1s. Thay lof4 the sccuswed
Slone with the flyer (R 64, 55), The mcoused welked Along the roud toward
the hospital with the flyer abesd of him, walking with two sticks and

then with one, After they had procesded a aﬁLrt 44stance, the flyer
Beked for another stick and the acoused gave him mnother (R &6), Ha
walked with the ald of the aticke, as 1f ekling, and discardod one of them
whon he sat down (H E&J.I A little latér the flyer oade & motion 1iks thut
of ateering an antemandla, 1nii;nﬁih5 Lhnb he waulwd an automebile to
drive away with (K 58, 611, %Tha spcused shrugged hie shoulders and the
flyer said something which the secused could not understand (B 68},

Un dirsct examination and 1in reply to guestions by the Court, tha
Looused gave thae following sceount of the lhnotiég of the flyar: After
walking a whils, the flyer pointed with & stiok towerd the grass and
the accusod said that he could sit down, The accusrd 88t down thras or
four mgters from him (R GO)s Then the Ilyer put & stick under the noss
of the sccused and rade & "meap! faca, The mccused pointed o hig riflg
and werned him not to do that (R B7, 66). At this tims the mceused movad
about two meters further away from the flyer, thinkine that the 1stear
might attack him with tha 8tick, Then a few deer crossed the road and
the mcoused looksd in their direction, Then the flyer jumped toward the
feoused and the latter jumped backward and then Jumped intc & small ditech
which wes benind Bimy  The sccused threw his rifle up into the air ang
fired, The accuscd wes efreid that the flyer would hit ths rifls oud
of his hands (% 57, 67), Tha flyer collapsed (R 58), The acouscd csti-

mated that the flyer was about thres yarde dietant from Lilm when he Tired
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the rifle, In refersnce to the placa at which the bullet strusk the
Tlyor, tho &seccuped testified that he rﬂdﬂlladlnnly that thero was oomo
blood ¢n the flyer's hesd end nack (H 58), After the flyer fell down
ha did net wove egein (R 59). Bsfore the flyer had eeld anything, lhe
sgoussd made & trial shot with the rifle by firing it inte the air (B
61) .

On cross—cxamination, the acpused gave the following sccount ef
the shooting of the flyeri Whon the flyer stwck tho stick under the
noag ef tho &ccused, the Plver was #4111 sdtting down. Then he loy
on his silde, A little later, ne the meccused was watching some decr
paasing and was 1nekiﬁg half sside, the flyer got up and, a8 the flyer
"meant te strike" the sccused, the letter Jd;paa back and got hold of
the rifle, The flyor came toward the ‘acoused with the stiek. Then the
asoused 1ifted up the rifle mad shot (N 64, 65),

In sn oxtrajudicial eworn statomént, the accused stated that the

|
fljrar eams townrd bim twiss and put i etilol under the sopusczd's nesmo;

that tho flyer erawled feysrd him both timge, hitting him under the
neen; that the first time the flyer eroee to & sitting peslticn and

the mecused told the flyer oot te do tile snd the mecond time the flyer
aroge to his fest (R 9; P-Ex 74, pr. 1, 2). -

In 8n extrajuiieial sworn statement in his own handwriting, the scoumad
atated tost the flyur tock & club and hold 1t befors the sccused's fueu
aud ble eveused told him he ephouln not do Thi1B; that tha Ilyer when cama
toward the mecused end the scoussd jumped aside and shot the flyer
(E 7, 8; P-Ex 8A),

£ dense: Taat the mscuscd killed the flyer wae
adimitted by tho sccused and was proved independsntly of hie admiseion,
His ples of self-defenso was bneed sololy on his own self—serving testi-
mony and etttements., The evidence thet the tullet entered the back of
the flyer's heed definitcly contradicted the claim of the ageused ghat
he shot tae flyer in awlf-~defense, The sccused's accounts of the shoot-
ing diffored in reference t¢ the detuile of the metions of the flyer and
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of ko meeused immedintely before the shosting mnd ne alngle moecunt
theranf by the sccused wvae olear esnd dafindte. The evidonce asasoerning
the locatlion end character of the flysr's wounds, lnetead of belng in-
conelstent and econtradictory, &8 defunse counssl hae aseerted in a Peti-
tion for Hawlew, le both conslstent and sonvinelng to the effaat that the
flyer was shot in the back of nis head with &8 "dum-dum" bullet, The
evidance, in the agszregate, on that esubject deescribees the wounde rd—
ceived a8 of such charapter as would be thus produced, WNe ground is
arpparent for doubting the truth af the erirajudinial swersn abitamant

of the ecumetery wirden who prepared the body for barisl that thers was

& small bullet sperture in the penter of the back of the flyer's hoad.
With thie etetement, the testimony of Suhunaamai¢r, the pollee officlal,
that he pbecrvsd & large wound at the front and side of the flyer's
head, and the teetimeny of Fingelhan that the hunting rifle which ke

furnished to the acoused used "duﬁﬁdﬁm“ tullats, are entirely oonsimtent

mnd, kngeathar with it otrengly ktand ke pravs thot the mpouscd fircd
the rifle into the bask of the hend of the flyer, The Court heving
obeerved the sceueod and other witnosses was in' the position to Judze
the eredibility of sach ln the resolution of issues of {uct presented
by eonflicta of testimony, -

Thu findings of gullty are warrnntad.%y thé eyidencas, The sentonce
ip not exgeasive,

Totiblops: & Felblllun for Review woae Cilsd Dy Qelense counsel,
Mry Cleudio Uelitals, 16 Docember 1947, Petitions for Cleméney wers
Tiled by Frane Fseer, 12 Decenber 1947; and hy Goerman defense eoune=l,

Tr, Hans Fr, von Zwehl, 14 January 1048,

Repommerdstion: That the findings snd sentanse be approved,
Ve QUESTIONS CF LAW!
Jurisdiction: I% ia clear that the Court had Juriedietion of the

peracn of the Agensed and of the subject matter,
The defensge, Yy motion (R 48) and, alan, in & Fayition for Raview,
ehallenged bhé Jurisdietion of the Oourt on the ground that the offense

7



vag commltted in the British Zone of Cceupation in Bermany, War erimi-
nale, brigands, und pirates are the eommon enenies of 811 mankind nnd
8ll nations have an equal interest in their apprehonsion and punishment
Tor thelr violatiome of internatinnal law, UOoncerning this gquestion,

1% le sbated io "Whoalon's Iuturnstlonsl Zaw," Volume L, Sixth Hdition,
at page 269, that every independont stote has tha Judicial powar to
punish "plracy and cther cffenses ageinst the common law of natlons, by
whomsoaver and whorososver committad,! Military @4vernmont Oourts hava
juriadiétinn over the netlonals of sny country who are in the Untitod
States Zone of Coccupation; except #s to certzin classss of Ameriemn

Bnd other nnbionals, o.g., silitary puraunnei, to nang of which the
Jurledlotlonsl question nsre prasopted-pert2ine, Ornoeraing jurisdlietion
over war crimes, no linitation ie 4mposed, (See Sections 5-300,8 and
B5-2300.3, Ohurge 1 tn Title &, "Logal and Penal Administration® af "Mili-
wary Guvernrent Regulationa éublinhﬁd by Offlca of Military Govarnwant
for Goreany (U.8,), 27 March 1947,) Congerning the genaral question of
universelity of jurisdicticn ovar war erires nge "Univeraality of Juris-
diction Ovar Wer Crimee," by Oowles, Oulifsrnia Law Beviaw, Volume
AAkllly duna 1945, No. 2, pp. 177-214. - .

It may be that the defense intended to'atteck the juriedisctisn of
the Court on the ground thet the sceusdd eould not be trisd 4n the United
Statos Zonu of Uceurstion unleas martnin sdministrative stops wors bnken
8s provided by Sectlon 4, Article 111, Control Council Law He, 10} which
providow)

" 4. Persons known to be wanted for trial in anathar Zone or

Sutelde Germany will nnt ha eried prise ts desisi+n under Ar tilclo

IV unlesa the fapt of thaip opprebension hae been roported ig

Sconraance with Seation I (b) of thim Article, thrse months have

#lapoad thereaf tor, and no requast for dallvery of the type oon-

templatod by Article IV has boon received by tho Zone Sommander

gonoerngd,”
The dafenna fRiTad to meks o showing that the Frovislons in guestion
were applicable to this acoused sven from an adminietrative point of
view, In any event, tho provisions in question are moroly administra-

tive and not Jurisdictional., Feilure o ptriotly asmply therewlth would
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oot hawe affected the Jurisdietlcn of the Court, Section 2 af the

same article of that lew provides:

" 2, The tribunal by which parsone charged with offenses haru—

urpder shall be tried and the rules and procedures therenf shull

ba determined or designated by each Zone Oommandar foar his re-

spuctive Zone, Nothing herein is intended to, or shall impair

or 1imit the jurdedietion or powsr of Bay ecury or bribunal now

or herenfter eatablished in any Zone by the Commander thorenf,

or of the Intornsational Military Tribunal sstabliahed by the

Lendon Agreement of 8 Auguast 1948,0

8 Capt af A od: Albert L; Eisner, ¥ajor, Unitvnd Statos
iy Madleal Oerps, in sn unewsen repart of "Dayohilabele FPludluse” cous
cerning tha accusad, stateds "This wen in not peayohotic. He ean differ—
antlata botween right ond wrong, His intellscy is pufficiently pro—
gerved to be avle to mselst in his defenss and follow the proceedinge
of hie trial" (R E7; DEBx 1 pp. 1, 20, It does not sppear that tho
defense contended that the asccused wae lnsane at the tire of the offenso,
That the Oourt ooncluded that the accusad wae eanc at the time of the

1
sffenoe and at the Liue of Lhe wrisl 15 inhaTent in 1te procoeding

with tho ecute mnd sentencicr the accused, ' Thore is nothing to Inéisste
that the Court improperly svalusted the evidencd, It eprroctly axurcised
ite jadieisl power &nd there ia no requirament in the applicsble prossdure
roguiring @ spocial finding me to aenity (United Staves v, Wegmann,

opinion DJAWD, December 1948),

Bxayinotion of the entire reenrd falile te discloss 8Oy arrar or
umiselon whieh resulted in injustice to the accused.
Vi. QCONCIUGIONS:

ls I% 18 rocommended that the findlags and the sentenco Y
approveda

24 logal Forms Nom, 13 and 16 to accomplish this result are

avtached hersto, should it meet with approval,

RAYMOMD J, HEILMAN
¥ajar Inf
Popt Trial Branch



Saving eoranined the record of srial, I comour, thim

day of 1848,

’-:- gl mIm
Lieutensnt Golomel, JAGD
Deputy Judge Advoonta

for War Crimam
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