DEPUTY W:.MW'B QFPICE
7708 WAR ORIMWS GROTP
SURCPRAT COMMAND
APQ 407
9 Ootober 1847

TEIZTDD BT al®E, g

Ve

"Hane STAIDIVGTR, et al.

Bane Mo. 12-1087

A

ROVITYW AND FTCOMMIDLTIONS

I, THIAL DATA: The accused wers tried at Dachau, Germany, during
the perlod 85 July ~ 3 Jaguet 1946, befors a General Nilitary Govern-
mont anrt.

IT. OHARGH AND PARTICULARS:

CH4RGT: Violation of tho Laws of Var,

Partienlare: In that Hane STAUTDEIGER, Maximi)ian HERMAN, and

Jopof HUEWR, Gorman civ#lilane, and Iy, Walter EAIETR, a momber

of tho armed forecs of the thon Gerran Helch, did, at or noar

TOETTG, Germuny,.on or sbeut 31 July 1944, wilfully, delib-

oratoly, il wrongfully moourage, ald whet, and vartielvate

in tho kE1lling of three members of the United Btates army

who wero then unarmed, surrendered primoners bf war in tho

custocy of .tha then Gorman Reiel, by shooting them with guns,
171, SUWOLEY OF BVIDTICE: Two orew medbers, tepbatively identdified
ue Bocond Lisut-nants Hobert T. Madisgn ind Michaol Rehullsh of tho
United Btutos army «ir Toreo, on ahout 71 July 1944 vparachuted from
a 'rlinhla'd; ‘Worber near Eohing, Germany, and were taken in custody to
& noarby Germun ant_iuaircruft voeition, Accuped STAUDINGAR, Ansie-
tunt Kreisleiter of Zreis Treising, Germany, snd aconsed HYWEMAN and
HUBTE, mombors of the B4, left Freleing in o our with snecific yrders
from the Ereleloitsr to search out and kill any onenmy flyere that
conld ba found, These aceneed found the two flyors at the anti-nir-
arifk vositdon and ndoused STAUDINGTR demanded thut they be deliverod
to Wim, The demund wak refused by the German eorpgeant in charge, but
wecngod STATDINGTR telephonsd to First Ideutenant ¥AISER, the com-

manding offfcor, and from hin recelved normimsion to take the flyeks,




immealnveiy on scouead STAUDINGNER's order, asccused HERMa took each
of tho flyors sevarately behind a burrack and shot them td death ne
EUBIR gtood by,

actused STATDINGHNR, HERMAY and HUBER then drove to the soene of
the plane erash and there met accused :_u:tsm_ He stated that he had
another flyer at his command poat. later on the aeimr- doy 4t the
compcud post uccugod KAISER deliversd the third flver over to ncounsed
STAUDINGER, This flyor's name wes aparently Smith and was cvidontly
a pergoant from the sume plano oraw ue the two flywrs who had alrondy
boen 1dlled, Asvusod EIIW'IHG-EE had ta* 11yer got into the car and
with ncoused m and HUBER drove to tho autobahn not far from
Oching. There accused STAUDING™R stovped tho cor and orderad naesod
OUDTAR $o shoot the flyer, They ull got out of t_n_; aar, docuscd
ETIRMAY lod the flyer a shorb diagtnce dlong i_hn aatobahn whors
accusad HUBTR i.hb_t-_ the flyer, who £411 snd ?lluﬂ down the gide of
the £111 ' few meters, _g,npuuaf H“Tﬁ_w..ﬂfr ‘and AUBER then drugeed the
‘End;r a4 fow mte;-qga 1 mendow where HUBTR fired.4wo or thrre more
ehots into the body, .

T‘mﬁ nleliy e Lodles of Matdispn and Hohifldoh wer# turied in a
bamb erator boslde thy autobohn, Thoy wera afterwird eximmed and ros
nevad to tn l’.mnr-tmlm cometery. The next day after he was killed the
body of Bergean® 8mlth, baving been stripped of elothing by unlnown
peraona, was buried 12 & prave dug naar tho place whm;-'e he had "bnqn
shot,

docuscd STLTDINFR, FIEMAT and H . 4, who wers eonvigted, rolisd
ontiroly upon the defenee of mwerlor ouders, The scoused FAISTH wag
aegquittod,

IV, BVIDATON AD EPCQMMTNDATIONS:

1. Hall§_STATDINGER
Matfonulity: German
Azat a4

Civilian Stetua: Brawery machinery technician




Party Btatua: Erelsamtslelitor

Military Statust Wehrmacht Sergeant, ﬂtnnh&gg@&
_ 1942
Plong ofed
Findinesd G -
p |
S.atoncet Death by hanging

Bridonen for Prgggugtggﬁ t Inbhie oxtm,jnﬂ.-ini;;l aworn bratimony ,
the accusod stated thot in Late July or the rirst Dart of ﬂ;&uu 1944,
the Eroiploitor ordered him to take the two SA mon, HERMAN and HUBZE,
and to find and shont us many flyers s nossible who had that day
parachutM.ITom disabled plancs near Xabing, Gormany. After some
inguiries, they l;non.ted three Tlyers in the enstody of a Gornan anti-
alreraft position near Hehing, but the Gorman sereeant in charpge ro-
Tasnd o turn wha riyers oyar o them, The MW&Lﬂ thon Salrmhoiad
to tho wnit commonder who gave pormission fr;;-_ him to take the flyors
and ghont thom. Acenaod HTRMAN and TUBTR t.litm tonk the flyers and
ahot them, Thoe aseusod alen ntf;mn' theretn'that ho and acousnd
m nnd FUBTR ﬁﬁn;drﬁw' to tho orashoed vlane; that a German
ldembomnt patd there that he had ansther flyer at his onmmund posty
Bhat ho and dccused EMIMAN and HUBRE todk thig flyor in the oar 4
4 nodnt on a 1) on the autebahn, where the asccuecd stowpad tho oar:
that HMMAY, FUETR und thoe flyer gnt nut and walkod a shert distance
whore tho nym-_-w.ul giint by ona of tho two; and that the three Tiyers
vho wore kiiled were oithmr 'ﬂngliuh or sncrican (R 24; P-¥x 14, wp.
1, ).

Bogk, a German national, whe was o nolicl duty on 31 July 1944
in tho vieinity of Behing, teatified. thab on that day he roeeived an
order to search for a flyar along the autpbahng that be found o dend
T1lyor about o0 metors off the sutodahng that she Doy had been
stripood of clothing except underwear; that a Bullet had anterod
tho 'bndk..nt ‘tho neek and como put in the center Inf tho cheet: that
he @eglEted in the burial of the body near the place where he had
Tound 1it; and mtl ke could not tell the mtinnﬁli}? of the vietim.®



However, he 1dentified o vhotorravh introducvd ae Prosocution's Pelx 0
6 as that of the flyer helfuund and burded on R1 July 1944 (R 28.31),
In his extrajuiicial testimony, Frisdel, former chief of poliee,

BTateds
4

"Erole Staff Loader STAUDINGTR of she Trodelaitung WEDAP
called mo by telovhone 31 July 44 towsrdes efoning, and in-
formed me that near the autobakn st WLZM"  in the buahes
(8 ST A S e e

2 " :

Fnell tostified that ho saw a flyer land in Parrholger on 1
July 1944 (R BE). Mo flyer wia in wniforn and wie ~ither Anmarican
or Tnzligh (K b8), Ho further testifierd that . short ﬂr*e latnyr that
day be saw an automobile stop on the autebahn and fuo or three veoplo
/ot outy that the noxt day at that spot he gaw n diaad body whinh
apprarad To Do that of the flyer he had seon the day hefora; that
thore was a wound 1n the baek of the neeclky méﬂ. that two daye lator ho
saW & @ave at the eame oot (R 57, 58) . «Tigenhardt testiffed that
on 3L July 19ad he was the mm:ant‘._ .tnl ohirek of n Garman anti-air-
nra:tt po_ii_'tinn'neﬁ._ ﬁghin-pi ’-Gnmn' thut he anwdwn men paruchute
from a plana; that they wore talken orisorn e by 4nfaniey solddore and
then turnod over ﬁ_n"'him that he took th# flyeras to his own vosition
and roporied thudr capburs by tolepksne to hie enrrandine nfflcer,
First Idsutonnnt ﬂIEIl:E. Ho further testified that nonn afterwarde a
aar came ¥n hias poaltinn and that the accused, whom ho identified 4in
Crurt, and twn olviliane were in the cary that the accused inquircd
an to vhother flyere were there and upsn recoivines an affirmative
answor, euid, "Wo mast 2ot ahold of these mespli, Wo shall taks 'hom
away"y that he wefused to surronder the flyers mti.l he had bean
arfored By telephrno tn dn ae by hie sunerirr MAISFR: and that he
then wurned the flyere over lo the accused after beins so ordered,
The witnoss then t-.mtiriad' that very soon after ho Had turncd the
flyers over to the deoussd he Hourd shontins cutside; that he
rusiod out in timp to see the two elyild.ne who had come with the

aocuped ehoot the second flyer; and thul on that aveninz the two

Bodies Woro tulen auay on 1 eart by androus Rieneneperasr (R 107-118)4



momangperser, o defonso witnoee, tostified thab he saw twe
flyors come down by parashute at BEching at about 1730 or 1500 hours
on & day in July 1944; that the flyers were uninjurod oxcept that
vie laul o werdabch on his oheok (H 161L-163, i,:'r'D]: that at about 17730
Hours in the afferncon of the same duy he a;w tha doud bodive of
tho sama flyors at tho nearby anti-airverafd nu-uit!ﬁm; and that
aftor dok he, togethor with tho mayor and 4 rarmer, took the two
bodios in a curt and tdried them in a bomd erator near the wohahn
(& 170, 174-178).

The twe bodles were lafor oxbumed ITom whe DAmMD erater und roe
bhurled, Thoy wore tontatively ddentifiod as the bodies of Seosnd
Licutenante Robort T, Madiecn and Miohael Bnknlich of the United
HBtabos Avny (1111§, 146, 147, 148; P-Ixg .L'!’a-:-'l?}l.‘

In his oxtrajudiedal eworn teatimony, i;:r:ﬁun_ad.,mm tolle how
he killed the twe flyers at the nntini.mr{t voeltlon wpen the nrdor
.uf the accused (B 98; Puix 1352‘1:!:.' .I.'., 2) 4 Wled hew tha shird flyer
wig shot and killgd by acchend HUBTR won orderqof the nocnend (R 96;
P-Ex 124, po. 2, 3), 4ccused WETR in hie extrajudisial sworn testi-
suny Uells viriusliy the sume story (R 96; Pubx 184

The aconsed statod in Oourt that Freleleitor Villechner d1d not

kaye vory wide authorisy, but simply took authority and did what he
| woanted to do with moovle (R 206, 207): and that reforring to tho
Frelgleltor the aceussd sbabeds
| "o that I havo to say that he d4d not bothor abeus
lawe at all. ¥He repoatedly did thinge :ind committed
elffenges thul were aguinst the law', (& 211),
Regirding the glootine of the two flyers at the anti-alreraft pou’ tion,
tho cecused substantlully sdmitted that he ordered the ghooting, and
veferslng to accused EIRMAY, sala, "I se#rvmg ghat 1 told him that he
could have the fllers" (R 215). The accused also admitted pleking
up the third flyer, and ‘that it was dlscusesd that this flyer had
tw be wlob too (B 128, 217).
Acouned HERMA statod in Court that there wap novir any tallk of

taldng the flyer o Mocsbirgy that the nceuesd sudd that he Hed to Bo



ghot (R 296); and that the accused gave him the pletol with whieh ho ¢
shot the firet flyer (R 288, 331).
Refarance 1a heoro mude teo the proseeution's evidenes heroin
apdnat the other two docused for furthor nvigenee rogarding tho
participation of this ucoused in the ¥i1ldnod allostd, and not ro-
poated hore for the suke of hrovity, +
Ividonea for Defonsor The accused atutod in Oourt concorning
the ordore ho recciwod from Iredsleliter Villochnor on 21 Tuly 1944

"Ho oamg te me and told mew——=that Hubor and I were
e m to Moufahen and Af wo saw fliers we wanld havs o
shook them. If wo dldn't ehont them we wonld bo ont
agninst ‘tho wall', _

R "Did you tale that throat meriausly?

a. "After oll that heovemed, yes, and I am convinced
that he wonld have earried sut the 'l.'.hrmst“ (E 212).

Tho aceuead farthor sthted that he teld nu:&iz_?gﬂ AURTR to shoot the
third flyer, thisking that he would refuse, and that then the lyer
could be talen lo the Hu-uuhﬁm 31?1 gonor 6f war camp (R 219).

The acons @ alge etétod that on mthm!‘ gocuslon tha Frods-
lotter had o;-d.arnﬁﬁhip to ekoot & 'ﬂarar, but thit he ovaded the ordor
sad that e Ereisledter snid o him,

"Tou Eidn"t carry out my ori . £ will have to put you
aentuct the wall., If that hano ne apsin your last hour has
como, you ocward". (R 221) '

Tho accus~d stated thut after Treisl iter Villechner was romoved.
from offica, the sccuscd was soting 28 Frolsleltor and o plane erashed
at Freisinz., de nerscnally went fo the crashed plune :nd had tho |
flyors gatherod wp, nd u&i&, Mo hair on the hesd of the flyers wae |
touchad", (R 2721, 220),

asnin roferring to Villechnar, the accused suid,

"Ho throatoned me that if I didn't curry out his order,
whtnd ha hod hold me 4n snee o Fflyer Hud ssme down en tha
routn I wie to eover, he would have mo shot 1€ I didn't
carry out his order", (R 227)

e nomisnd stated that aftoer the killing of thoe third flyer,
it wo Adeoueend Watwoorn himeclf oesvgnd FRAMAY and HTRTE that ow.

gopt for the threats mude by Villochner such ina_:iﬂ.nnt-ﬁ would not =
heppon (R 273). : — A
' -r'-.’




Roforonpe la here mude to the dafenge evidonce horein in faver
of tho other twe decugrd for further ovidence relatine to the defenso
thoory of this accused, and not repeated hore for the suke of brovity,

Bufficioncy of Pvidomee: The evidense that the throa Amoricun

flyors woro killed ns allesed upan nriers ruli'.y'ad h?. the ageunsed and
4p o dipoat roeult of hie actione und enunurﬂrt:mmﬁntuii olenr from
tho neounodls cwn oxtrajudielal testimony and from his statements in
the trisl, Moreover, this evidence by the accused im sufficimtly
corroboratod,

With rervard to the evidonee offered in mumwport of smerier

ordors, 1 orders woroe reselved, the ordars d4id net roquire nor were

tho acousod's actéporformed in the prosence of h.’l.l-‘ gaperior, and tho

Oonrt mizht woll havo cenoluded that the uconged's deeira to epon-
orate with nnd nlenes his superdore was mots +r:Lnw:;r.n:-t;m:d:» than athor
congidorations; thut the ascemsed did nob wawAlidngy partleipato; and
that tho aceused 418 not wuct mﬂi‘:r 1ram'e.d-i itoNoorpul sdong tnd that
S Al falledito mort the burdon of preof wiaui A by pertincnt
suthoritlie discusscd ia Soction V, vost, 7

Phe findince -nf ~udlty are warranted by the ovidsnes, The son-
tonce ip not excessive, ;

Ilatitig_'gg- No Potitions for Review have been filed,

Fovitloms fhr Qlomency were filed by Dr, Ludwig Heiulinmr.,
Defonsd 4. tovney, undsfind, and by Imlee Standinsor, sietor of tho
sopuand, 30 Beptembor 1946, and by Pritw Staudinenr and five othor
brothore und sistors of acoussd, 28 Qotobor 1946,

Mo other Potitions have beon f£ilnd,

Hocommondutlon: Thuat the findines and seatenpe he approved

2. MALIMILIAN EERMAN (The surname octwil ly spnllod ERRMANT, R
479, 280, 96; P.Irx 19)

F&ﬂﬂﬂitr H ! Geman
arat 48
Civilian Stusus; ~ O0fflce ommloyea .

Purty St.tue: i Sturmfubrer

:



Milltary Btatus: Pirst Borgoant, discharped 1941 ®

Ploat i1t
Pindingsa: G
Sontencat Deakh hir hanging

Bvidenge for Prosecution: In his extrafudicial sworn testimony,
the acoused tells the complete story of the killine of the buo
fyors &% who antl-alreraft position who wero shot by himgelf. Ha
statod that seensed STAUDINGER ordered him and ucoused HUBER to
shoot tho flyors by ordor of Ereisleiter Villschner, und said,

"Iuring the vime I shot each of the two ecnemy fliers I
don't lwow whero Staudinger wase—, T did not sec any
weapone on any of the two fllers I had shot, alen that
qon0 of them triod to esoupe or atback, -———-Stundingor
did not throaten mo—e" :

The apgcusec &leo teélls therein how the third flyer was picked up,
driven to the aubobahn, and how he led the ij'.lar.nr along the mntohahn
whilo accused EUBER shot him (R 96: PuEx.124, o, 2, 3).

The acensed statod in :ﬂuu;‘; that k> 448 nob soe the Kreisloiter
‘at )1 on the dayef tho Kllfnes (R 207). Fo admitted that ho shob
tho two flyers at tho anti-aireraft poultion (R 289, 290), and aleo
%014 now ho led tha third flyor tleng ﬁhe autigbabn und of the s‘hunting-
by HUBZH at STAUDINGTR'e dirpction (R 398); the mcousod also sadd that |
his oxtrajudicind Fsﬂum tostimony was true (R 328), |

Accupad HUSEH stated in Qourt that he heard the firet shot and
o tho teeusod apnoar with a pietol in his hand, and then enw tho

accusod shoot the second flyer at the antl-aireraft position (R 248),

¥or corrotorating ovidence see tho prosccutionls evidence hcros

in agsiined the other two nceused, which is nnt repoatcd here for jhe
snko of Wrovity.

1 0 borenner The accused stated in Court that "Staudingor
s8dd $ho follewingt By nrder of the Erelsleiter we had tr an o
Behing bosauso n plane Had crushed thore", and the acevsed dendod
that cnything was sald o the effeet thot tho flyers wore ¢+ he
shot (R 284), After accusod STAUDINGTE Lad tnlked hy telephone to = .,

the commanding afficer ~f tho antd-alreraft nrsition ho sald that the




flyore would te reloased and had to be shot by order of the Frele-

lelter, which wagp the first the accused knmew of such order (R 287),
The accuesed stated,

"I told Staudinger that I had nnrai ptol, He gave me a

pistol and when I heapd the words 'by order of the Kreile-

ledter! I was without any will hoecahee I imew what would

happer to me 1f I dld mot obeerve an n:‘d.sr of the Krole-
leitex" (R 288),

The accused further stated in Court tﬁat he did not dure rofuse
an order of the Erielsloiter; that the Kreigleitor hed vreviously
throatoned four times to shoot the aceused (R 291, 202); und that
previously he had hoard the Frelelelter say that he had recelved
oathority to have enemy flyere shot, and had uut‘hﬁr'ltﬁr from the
Gunleitur o shoot anyone who refused to obay the!urﬂnr (R 3085, 319).

Aocusnd .H‘Eﬂfﬂ'@ﬁ sinted din Court that at t—fw_ soene of the plane
erasgh ﬁ.mmi!.;.a.'i-aly after the first killings t-_i:.e agcused wne erying
and sald that, 1f be had not nhgt the two flyers, he would have boen
shot himeayf (R 78E), - ' i ¢

Mfﬂ:uﬂnu im e to tltm dafaﬁm evidence on hekalf of tha
othor two mocwesd far additionanl evidence in suwoport of the dofense
theury whick, for the sake of brevity, ie nol repented here.

Sufficiency of Evidencet The nwiiiree that the nocused ghob
and killed two of the flyere und aided wad varticlpated in X111ing
the thizd is olesr and wncontradictad,

With regurd to the evidence offered in sugport of superior arders,
the ovidence indiontes thnt the firet wwo flyers wers not killed in
the presence of any superior of the mecused; that thio orders relled
wpon by the accused were those of tho Xroisloitor 1t o distant point;
that the necoused willingly participated; that hie dcsire %o please
wiis stronger than obher considerations; that he 41d not act under
inmodiate compulalon; and that he falled to meet tha hurden of proof
roguired by pertinent authorities diecuseod in Section V, post.

Tho findinge ol -n'.u-‘l‘.;:r are warranted by the evidonee, The sen-

tance is not excesniy,




rpritipng: WMo Petitlon for Heview wag riled, 4 Petition for "
Clemency was filed hy Dr. Max Buerger, German defense counsel, 7
Aumst 1946,

Recommendation: That the rindinge end sentence be approved.

ol
r

3. JOSEY HUBER :
Natfonality: - . Gernan 2
Age: ; e LE
Ciyilian Statuesr Covpersmith and lockamith
Party Statua: 54 Truppfuhrer
Millvary Stwatuer : Tone shown
Flea: ¢ P e
Findings: G
Suntence: M 5 Im’nri_mﬂmar::t;irqr ire

Tyidance far ng?‘ﬂm: Accused mﬁn in his extrajudicial
o LN A i

sworn tostimory details koW 1';'11?1'-- mmad.;}dl}&dé & flyer by the suto-
hahng _ - - | - 1

b

. K 2

 "Hubew, who had fnllaﬂﬂ‘d the prigoney and me, fired
tha shot., =——During this time Huber fired two moTa
shois at the body of the allnmdly dead prisoner.

(R 95; P~Ex 124, p. 3)

At the trial gcoumnd HERMAN affirmed theme fa?:tg (R 302, 303), an
did alno accused BTAUDINGIR (R 289). ;

The mcouscd statod in Court that what he wrote in his axbra-
Judiedal owosn Gestimony (R 897: P-Ex 13) 4 true (R 368).  He further
statod that when the car stormed on the autobahn accussd BTATDINGER
told him that by erder ofthe Erelsleiter he had boom deslenated $o
shoot tho flyer; and that he did ot Tosutve any order directly fiam
the Kroleleitor (R 369). Tho acoused namitted in Court that he shot
the flyer from a dletance of 20 or 30 moirrs) that the flyer woe killed
by the first shoty bub that after he had pulled the body onbo the
moadow, he fired two more shots into the flyer's body; and that ho
made no oxamination but that he thinke the last shots alsa kit the
body (R 366-369), Regording his fear of the ¥reislelter the &uﬂuﬂd:
stated: | :




Quention, (By Proscaution on croes-examination)
"I ask you again, How did you know what the Xreisleiter
wonld do to you if you didn't shoot the flyer?M,

anewer. (By the mocused) "I d4dn't know 1t but I could
well think 1t",

Qpeation, "Do you know of any ingbance where the Kreis-
leiter hud punished anyone for disgbedlence of his ordert®

angwer, "No, I didn't mow of any instamce".

docnead KAIEER #tated in Court that the flyer brousht to hig
comnand poet, 1.e,, the flyer who was shot by the mccused, wam named
"8mith" (B 407). 4 Sergeant John J, Smith, Jr, ie shown "MIA" miss-
ing in agtipn, on the same "Mlaglng Ar Craw Report" as Berond Lieu~
tenants Hobert T. Madison and Miehael Rohulich (R 146; P-Ex 18),

Tor further mrr?‘hnru.ting evidence regarding the particination
ot the accused 1n the k1lllngs alleged ref-rence :: made to the
prosecution evidence herein againet the uthai' two accused, such
avidence for the sake of brevity not being z?nua.teﬁ hora,

fividence for Uofenset mﬁra-“u“é& stated In Tourt that he know
;n_thfmg of an ordér to ki1l flyers when he left:Fraining with acoused
SBTATDINGTE and HTRMAT) and that he understosd that they only wanted
him %te go along t;-i ‘tho erashed plane (R'-EE'?).._" The aceoused related
his family and eduentional background as being one of bﬂrd.nhi:.p and
1ittlo schooling, and gaid that he had been blind in ono eye sinco
infuney (H 339, #40), The accused had always worked for someone olee
and alvays took orders (R P48), The mccused further stated that he
was surprised by the first shooting (R 362); that, on the trip from
the anti-alroruft position teo the grashod mlane and then to tho
command post, ho rode in back and did notv undorstand the talk botweon
accugod STAUDINGHR and HURMAN and Imow neihing of the intentlon to
plek wp the third flyor (R 356): and thad he did not kmow that the
third flyor wae to be shot until the car stopved and accused BSTATDINGER
directed him to shoot the flyer by order of the Krelslelter,K and to,
I“'I‘nka this pistol and shoot them" (R 868 359 262). Tho accuscd

stated that he otjected to shooting the flyer, and thut acscused :



STATTINGER said, "*hen yow have to take the consiguonces", and that L
ho undoretood this te moan, from what had been said before, that he

wonld be shot, 1f he did not shoot the Ameriean, and that then ho

'-ﬂ-m thinkking of bis fumily, and, "—my minj Just eterped" (R 36R),

The aceused further stabed in Court that he Ald not Antend to hit

tho flyor when he fired the shot, and g4id, "I never kit anybhing——,

Whon wo had to shoot in the SA T was nmevor able to hit anything"

(R #68). He siowly ralsod his hand and pullad the trigeer (R 368),

Selzwoln testified that the mecused is a eimple, ordinary, selld
workor, and wae knpwn in the noighborhond as a decent, #alid versen
(R 471). Ho furthor teetifiod that the acoused would not willingly
choot & prieoncr, but would not dare to discbey a ‘mqmriar- of Ticer
(2 478). | .

For furthar toastaimony gonerally in imﬂrr't of thie accusod {
rmfr-ran:m‘ le mady to the ovidence in mt‘uf the other two nceused, -.
¥aich for tho snke of bravity i.: not r'npanta-l. - "
‘ Suffictiney of Evidongo: The evidence s glour, canclusive dnd b
wncontrodieted that the Appuecd ghot and ¥illed one of the Amorican
flyore: ns ﬂll-;'gﬂi.?”f‘it ig avidont that t.;}:m Court in imoosing u 1ife
sentioncn as ta thik nseneed misk to sime oxbent have taken into con-
sideratisn the buekgreund and fraining »f the Mﬂunlﬁ'd-m& hawe oot
cludod thot parhips he may have nt the vi-o boon under the influonce
rf the two co-acensod o mome extent,

With regard to the evidence offerv! la swmort of swerior
prdars, the Jourt may well have conelucod that although tho wocusnd
Hllad thu shird fiyer at o point ddstant fron tha Krelalsiter thot
he was Bo 4 smalll dogroe influsnced by the other two gosumed presont
andd $hat the sentence thould net be denth even theush tho scensed
i21led vo prove that he acted uwnder immediate commuloien s required
by the portinint authorifiecs disoussed in Section V, post.

Patitlonet Yo Potitions for Review nor Petitions for Olaneney
wore filed, J : ]

Rocommondatisae "Ml the Findings and senbanee b sporoved.- &




4. UAUTER FATEWR
Mhis accused wis sequitted 'ER 4786) .
V. QUESTIONS OF LaW:

Jurlgdiotion: It is clear that the Court Aud Jurisdietion of the
persons of the accusad and of the subject n.ru.tlimr'.'

Suporlor Orders: Rach of the ncoused who were ;hnv!.utrd in thie
caso og shown in Soction IV, paragraphe 1, 2 and 3, eupra, shught to
Justify hle aotinone by offering evidionoe to show that he wie acting in
compliance with "ewperior orders". Compliance with muperior orders
doss not conatltute a defenee to the charge of having committed a war
erimo (Trial of Henry Wirs, 4{I}th Congrosa, 2nd Srms., Housa of Ropro-
sontatives, Ix, Dec. 'Hal. 23, pagr 8127 Vol. II, Eifth Pdition, Oppon-
hoim, "Intornational Law" K paragraph 253, page 458; Ilandovory Onstls
Ouge, 16 dmorican Journal of Int=rnational L:I':, 'p'.'xgt* 708; United Stutes
‘v. Dominitns Thomas, December 1945; ‘and Uriited Staten v. Alfons Kledn,
ot al., (Hadmmor Murder Factory Oase), Pebrudry 1946). Thia rulo s
followod in hg_lu—&'pﬁjnm-: ﬂ':lir-i.l:‘prui‘énw.ﬂ’itchul"!. ¥. Harmony, 18
How, 115, and “M.awal for Conrte-Martial, 7,8, Lemy®, 1928, paragraph
S6e be R '

ﬁgwlimm with superior ordrre may, und=r certuin ciroumetances,
ho ¢onaidz:a3, in mitigation of pundehmont. Howewver, an accused who
socks roliof or such pgrounds assumes thi burden of esdidlishing (a)
thit Be 1eovived an order from a sunorior directing thut he comdit
the wrongful fct, (b) that ho did not ¥now or, as 2 ro.sonably prudont
merson, would not have Ynowvm that the act whieh he was dirested i,
perforn was 1llegal or contrary to yniversally acospted sbandards of
humgn condact, and (o) that ho swoted, at lpast to some oxtent, wnder
Ammedioto compulelon. Having satisfactorily ostudlished thome olo-
‘merba, tho amount to whiesh his sentence be mitlgnted demends won
tho charactor and oxtont Ef the immediato compulsion undor whish he
nctod, (8sa London asrecrmint of B August 1945, Coneorning Prosecution

ond Pundebment of Mejor W Orinindle of the Burgpesn Axie; M 2'?-15','




"Ar ueparEnent, U.d, Army, "Hules of Land Warfare", paragraph 345,1,
Change Wo. 1, 15 November 1944, Oppenheim, "International Law",
eupra, and the Llandevery Castle Onee oited thereiny "Mamual for
Courte-lurtial®™, supra; "Heport to the Pnﬁ.uidlpnt of' the United States",
7 Juno 1845, by Yr, Justice Juckson, T, S, ﬂhirﬂf Oounsol for the
Prosooution of axie Criminalityy Extract from ﬂ-oab‘;.alu‘ "The air
Turrer of our zmenavu".'ruunu in Tootno®~, wage 53, "Military Ocow-
putlon and the Bule of the Law", by Trnat Trasnkels and opinions of
the Deputy Theator Judgzo Advocate for War Orimes in 1,8, v, &lbord
Pury mnd Wilholm Hofner, Seplhenber llﬂ#ﬁ, Ue8i v. Domindkus Thomosg,
Docomber 1945, and U.S. v. Gord Bock and 0%t Welarcich, Docenbor
1948) .

Mroninablion of T he antirve record fails to ﬂ_i_i;ﬁlnn{a ANy erroT
or cmipsinn whilch resulted in injustice tn t£§ apcugad,
VI, QONGLUSIONS: -2

1. I 1s wocomponded, thas si‘;n findings Mpe tho santoncos ba
Eﬁpnravm, N : #is

2y Logal Topemg ¥os, 17 and 16 to accomplisgh thim wesult are
atbached Lereto, SHOUld 1% mEet WLTh @ptrOYAL,”

[a] T. 5. MeGlintoek

¥, E. MeCLITOOE
abtorney
Ypat Trial Braneh .

Haying exumined tho record of 4rial, I ccrour,

thia _____gﬁg'_'_day of Detohor 1947,

[8/ 8, E. Stralgnt
C. B. BTRAISHT
Lisutonant Colonel, JaOD

Dopuby Judge advoecato
fop Wor Urimes




