





After pessing through Bergisch-Gladbach, the ser was atopped on o sidew
ropd nour & lopge bomd erctor, lelsson ond ceeusod KNOPP got out, HKNOFP

blocked the rocd, Melsson wolked around behind the erctor and thon told

prisoncr toward the ereter (P-Ex 14, p. 2). O the cetunl killing this
sceused stoted es follows in his oxtrojudicinl sworn tostimony:
"Veisgen gevo the order: '0o on, go oa ond shoot', Thore-

gﬁa T unlockod my wocpen nnd fircd about throe shotes,
he prisopcy fell to the ground, but still enllod ‘Perdon',

Then Meisscn drew his pilstol ond dofinitoly shot tho pri-
sonor, (P-Ix 14, p. 2),

The aeeusod in his oxtrejudieisl sworn testimony thon tolls of the super-
fioiel rie) of tho bm}ar in the bottom of tho bomb Larnftqr, and thet thoa
the noeused ond KNOPP, together with Meiesonm, returncd to Odenthal

(P-Ex 14, oy 2), The sceused fled ot the epproseh of $he Jmorican Apmy
and aftor hoaring that be wea wented for killing the {lysr. He cbteined
émploymoiit under an esdunod nems on & ferm peer /dorf, Germony, where he
reminsd in hldice until apprehended 2§ September 196 (P-Ex 14, p. 3)e

The setuel killing was observed, unknown to the ascuped, by witneas
Frisdrich Jung., He s=p the accuscd fire four or flve shots from a carbine,
and the flysr foll, He later heard & eir i shob fired (R 24). This
ﬂitn.eau_mthar testifiod:

"1 didn'y hear any talking, I uidn't heer cnybody :ra-lling
‘exeopy the flyer afterwards., The flyer afterwards wes
monnings, After o few shots were fired alroedy. A few
shots, four or five shots, Waet the man wes yolling nnd
erying in tht bemb erater I didan't hesr, I only heard
that he was yelling." (R 31).

Witness Neuhaugor heard the firat burst of shotsy then acme torribllo
ghouting, then & single shot, efter whieh all was guluh, He mppf:-nn:ns.-d
the seune cnd wes ordered sway by this ccoused (R 77-81), When tke aecusul
approrenod the witness nosr the bomb erantor five or six mimitos nftcr the
shooting, ceetsed hud his hends in his pockets and wea whistling o ‘tune
(r 180).

Bvidense for Dofonsc: The recused took ths stend testilying in his

oun bohelf, end interposcd the defense of superior orders. He introduced

evidonce thet Alding v vro Hroisloltor ond lizisaon wes tho exeoutive ond







{a) Gonoerning the sssigament of ervor under peragraph "1a",
there waa no orrop commbtted by the Court in oversuling the defonse
objection to ths translation of the Gommen phrase "Neeh Bevgisch~Glad-
bach", Tho transletion of the Fxhibit (P-Exs 1, 1A) shows o have been
offielally mede, and the Court did not abuse ita di-scra-tion‘in secepting

aa correct sush aff officiul translation, TFurthor the transletion was
verified §s oGrrect by tha offfelal court interpreter ab the triel (R 13,
14). Also the Court snnounced thet 4% would take judieial notiee of the
various interpretations of the Gorsen proposition "nach" (R 15),

{b) The defonse asaignment of errer under paragraph "1-b" is
entiroly without merit, The answer of the witness that is compleined of
could net in npy condeivable way have boen hermful to the etoused, No
iﬁiu&'ﬂnh ruised s fo the identity of the vietim. Iven {7 the identity
was not elutrly cotablishod by other evidence, the proof that the vietim
was & momber of the Ameriean Armed Foreos was suffielsnt, :

- {e) The sssipnment of error under paregraph "l-o" is alsc
without merit. Tho Court announced thet the tostimony of witnows Kerl
Menrath would not be conkidered by the Court in conncetlon with the case
against his fother, acoused Chriatien MENRATH (R 63), Tho Court was
corrcet in 1%s holding thit witnoss Kapl Menroth could be requircd to
testify as to secusod KNOPE and that the 4oatimony would be disrugardod
ag to accused HEHHﬁEH'{H-EE, 55}; 1% must to prosumsd that in rogard
to the findings «nd sentonce as to the acoused Christien MEMRATH the
teatimony of ths witncas Karl Menrath was not econaidercd.

(@) Concorning the aseignment of error under paragraph "1-4",
no error was commltbod in the admission of Prosscution Nxhipit 12 {P-mx
12). Auchk oxtrajudieial sworn testimony is clearly admissible undor the
rules for whetever probative velue it mey have (BEu#iuﬁE 270 ;mﬂ Eﬁﬂ,
MgEnusl for Telal of ber Orimos and Related Cases", 15 Tuly 1946).

(e) Helstive to the essignment of error under naragravh "l-o",

tho sooused wes not impropsrly limited in eross-cxmminetion. The motter
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that he did not go beck in the cer with VENRATH and Hedsson, but walkod
boms (R 116); thnt he did not Help bury the flyer; and thet ho refused
Velason's dirset order %o do so (R 127). Tho uceusod introdused six
atotements of witnesses og to his charactoy ond menoral reputation ns
being good (D-Exs 2-7),

duffieleney of Evidence: The evidence onm the prrt of the Proseoution

thet the neeudsad went elong on the denth ride for the specific purprae to
see thet the order of the Hrelsleiter to ki1l the flyer wea anrried out,
end the testimony of tha eypwitness, Jung, thet the cooused wes present
during the setucl illing, that he led the priscner from the esr around
the bomb crcter, ond that he with Nelssen pushed the flver into the
erater o the tims nopused IFNR.TH fired the shots cnd then helped to
bury thy body, rad thet «fter the murder he roturned to Odenthel in the
sams cor together with MENRATH rnd Meissen, is all corrvoborctoed by c11 the
surrounding foets rnl eircumstonces ns well 48 by witnosses Otto, Krirl
Menpath, cnd Neuhsusor ond s rmply suffictent to esteblish that the
speusod wo o vory cotive participant,

The findings of guilby aro weprented by tlas svidence, The sentenes
i3 not axﬁaasivﬁ. |

fetitions: & Potition for Review wea f4led by defonse counsel,
Coptain Fpanic T, Morso, 23 April 1947, This Pebition makes three nssign-
mepts of errep, which are discussed rospectively as followe:

2, Thore was no error in the sdmission of %he teatimony of the wit-
ness Kerl Menrath s osgoinst this ccoused (R 55-76). Jocrsay evidence
18 cleaprly sdmissibla for whﬁtﬁvar probetive velue 1t mey have (Seetion
270, "Manwal for Trial of War Urimos end Roleted Casea", 15 July 19(%).

by The contention thet the finding cof guilty "is egninot tho weight
of the avidunce” hes no mork s,

¢, The punishment is not cxcessive, It ia eloerly warranted und
commensurate with the erime,

No Patition Tor Clemcney hes boon filed.

Hgcommerdetion: Thet $he findings and wontones bo approvad, —~
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pf ‘tho dmmedieto eompuleion under which he neted., (Sco London Agrecmont
of 8linmist 145, ﬂﬂgﬁbxﬁi&g;ﬁmmnﬁﬁn’n and Puniahmont of M jor War
 Orimiucls bf the Byrovetn fxis: BN 27-10, Wer Doprrtment, 11,8, hrmy,
"Rulcs of Lend werfarc™, papseraph 345.1, Chenge No, 1, 15 November 148944 ;
Oppenhedi, "Intornational Law", suprs, and the Llcndovery Cretle Cese
eitod thorein: "Menusl for Courts-Mertial", anprng "Ropant te the
Prasidont of United Strtoa", 7 Tune 1945, by I, Jurtico Faokson, U.S.
Chiof Counaul for the tposceution of Axle Criminclity; Extmeet from
Goobbelst "Tha iir Turror of Onr Evomine®, faund in Poctnsts, pegs 53,
"Militery Qecupition cad the Bule of the Iov", by Ernet Frozkels end
opinions of tha Doputy Therter Judge Advoerto for iy Orimes in U.8. v.
albert Bury and i thelm Hadmer, Santombon 045, T.8, v. Demindloas THomeo,
Dpgomber 1945, ond U,5, v, ford Bogk rnd Otto weinveich, Dogembor 1946).

Conflicting Svidesce:r It fo fundomontal thot the OUourt, whore thore

i5 o confliot in tho testimony, ahonld nesapt ne trus thet tsatimony
doamed by the Court to be moat worth of belisf.
Beemirotion of tho ontire record faile o Aiscloss eny orror op
amiaston whioh reanMad in dnjustisa ta the sedusod,
VI, COCISIMS:
1o It is recommondod thet tho findinge ard the seutoncss bo opproved.
2 Lognd Forma Nos. 13 rmd 16 to nesomplish this rosuld rro sttuchod.
herete, should 1t poet with coprownl.
/8f V. E, MoClisatoek
S/ V. H, NeCLINTOOHK
AYtoonay k
Part - Tpinl Breneh

Heving exnmined the rocord of twisl, I coucty
this Oth doy of getobor, 1947.

/o/ O, B, Bireipht
[t/ €, E, STRATICHT
Idcutonent Colonel, JT.0D
Depuaty Judss ‘dvoocts
for Wep Cpdina



