


1. Qtto CEHIE
This actused was acquitted (R 154).

latlonality: Gergan

Age: 37

Civilian Status: Verchart's Employae

Party Status: Menber of Vazi Party with position
of U'reia Orsanlcation Tesder

Military Status: None

Pleas i)

Findings: G

Sentehecd: Desth by hanging

Evidenco for Progosution: Sohmidt tootified that oa 30 ilay 1944 in

the vicinity of Lelm, Ger » he saw three flyers parachute from a dis-
abled plane; that he went to the one who landsd nearest his house; and that
thia flyer was mistreated by accuscd DLIME and by meabers of & boemb disposal
sauad, but received only minor injuries and was takon away on foot tovsrd
Lelm, Germany (R #-10),

Fermor policeman Timmer idedtified the accused in Court (R.17) and
testified that he sew a flysr parschute from s plase on 30 May 1944 and on
the way to the. fisld where the flyer landéd, he met a crowd of people taking
bhe flyer to accused BEHIE's u;;;rmant (R 18}, Later the witnass went with
accused BEHAE in his car to take the flyer to Helmstedt, Germany, where the
flyer was registered by tho Landrat office, The witness was then instructed

ke ecesmpany the flycr & Adr Corps Headguarbtera (R 21) and was told he

would travel in a truck used as a personnel carrier and that another man
would follow in his own car (R 24), 'Ihen the witness lafl Helmstedt, the
accuscd and accused DEHME followed with DAIGLD driving and on the way both
cers stopped at a signal from the ear behind (R 25, 27). The car in which
tho witness and the flyer were riding wes driven 50 to 80 meters inte a

odde reoad and stopeed ajeda (R 27). This was in a furvst.The accussd

‘appsared aad ordered the witness to walk along the road with the flyer and

after about 20 psces the accused shot and killed the flysr from about five
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fle hand; snd that then the mecused =@ BukM. loaded the flyer's bedy onto
the porsonnel earrier (% 71), The wcoused got into the eer with the witnasr
and told the witnemp to drive to Merisnthel airfield, The flyerle vedy :.
wed wilonded by scldiors cutside the sirport. Thers hed beon no sowid or
movemeit from the bedy whieh had been in the eer ebout 30 minutos, Tho
vitness saw no sign of 1ife in the bedy ~ftor it wes tnlecadod (R 73, 78).
accuped BLFLE stated in hie extrajudioisl oworn toetimony thet the |

scouned shot the flyer twicd, sand that the flyer did net run (R 80; Podx 7
Tre 2, B). Accuged Bdaidd gewo pubotantially tho name teotdmory ot the
trial (K 127), and aloo tootified thet he helpcd to lesd the bedy of tho
doed flyer e the trusk (R 155),

Tho seeuned steted 4 nle oxtrejudieisl swora tuatimosy that he killed
the flyur with = pintol suet throust tho huert from tho beck eo the flyer
welikod olon, the foreilt prth, Ha fired %we morc phote iato tha body vo 4%
ley on the ground end ho thon dulivered the eorpes to tho =irport (1 €3;
Posx Ba mp. 8, 7). The soctised tuutifiod thet Mo killod the flyor in the
forcet off thy rord from Felmstedt to wrricath-1 rirficld (X 103-108),

After the findiags wore euncunced, tho wroroeuter ttsted to the Court
thst thore wes uvidenge of » trior convietior end nontonco to life inveison-
acnt of the seeusnd by o seaorel Militery Goverament Osurt (H 1385) for thu
oifonge of pertdeineting fn tho killing of four 411164 airmen in the cope
ef Tnitod Statvs v, Droger, ot al., Onse Ho, 13-3205, Tho offonse far
which the socused weo convietud inm tho prior esce invelv d & &ifforent
ineidont than thet in tho inetent scsaa,

dvidougs for Dofonen: The recured sbeted in hin extrejudicisl nwarn
tcatinony thet hie surorior, Ourtein Oramo, ordered him to nhoot th: flysr
88 £ reprissl act beerueo of rome looel reople who had been shot by low
flping nlenen, Ee furthor statud thet Orome seid thet the order vzme from
Highor Fordquerbors, EBe furthor stated thet Crome errenged for thu shoot- f

dng eud dosignetod the rleee where the flyor must bo shot, end thet &f he

bed not aboyed the order he would heve boon tricd by a uilitsry eourt
(4 823 Pedx BA pp. 3,4),
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wts sounded; that he z-upn-rt.mii."mxibr such orders on 30 sy 1944 (R 102);
that Opome ordered him to shoot the flyer as a roprisal and that the flyor
should be shot on the roed from Helmstudt to Varienthel (R 103); that he
was orderad %o lLave the flmr walk in front and to shoot him through the
heert from behind at & distunce of from five to ten netors; and that he
first sew the Tlyir at the Landrst's office in the custody of Timmer

(R 104), The Landrat wrots some kind of an order for thu shooting which
the sccused wes alloved te gloncs -t cau was to deliver to the militery
authoritiss 2fter the shooting (R 106, 107). The nocused further testified
that he picked up quite o few other flyurs, but thet this wes the first cess
ip which he killed onuj thnt after the shooting he d.liversd the document
from the Landrat to ad officar st the ddrport tnd deslivirad the porpsy
there eecording to opders ER lﬂ?}i tnd that he thon revorted to the Landrat
and Captain Crome (R 110),

Aftar tho Court hed spnounced its findings, the recusuvd mado & stete-
aent to the Court in which he deelared that he hed told the whole truth
and that he was convinced that the orders ho hed pessived wero legal and
punished (R 155).

Sufficicacy of Tvidincy: The svidinco for ths prosceution cnd the
admissions of the ccoused rre smply sufficicnt to support the findings of
guilty, Vith regard to the evidence offured in support of superior ordors,
there was ne evidence te corroborate the tostimony of the sccussd, rnd it
Wz .cle:.‘u.lzrl;; shewn that the killinz wes not done in the prossnce of ~ny
supordor of the ascuscd; that tho orders relivd upon by the tceussd woro
those of the Landrst and 2 poldee cepbrin at o distant peint; and the Court,
if it belisved that the sccused knd in fret ropeived such orders, might |
weil have concluded Ez‘m‘u the evidencs thet the nccused willingly killed :i
L Anerican flyer; thet his desivc ve plecse |ds superiors wrs strongor '
than obher consiuercbions; thot he «id not set under iomediste compulsion;
and that he Lailed Lo miot thy burden of proof required by pertinent
authoritics discussed in Jootlon V, nost.
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is riot excessivi.
Petitions: A petition for Review wes filed by Chiuf Dafcase Counsel,
Major Villian A, Ontos, 21 Newember 1947,
No Petitions for Clemency were iled,
Becommendation: That the findinze and sumtence bu apsroved, .
Jurisdiction: It is glear vnat Lhe Courd had Jurisdictdon of the
persons of the accused and of the subject mutter,

Suporior Orders: Atcused FLIIMLICR sought bo SJustily his sctions by

offering evidenco tio show thal he was soting in complisngy wlth “auperier
orders”, Compliance with supirior erdors dous not constituto = dafonge

to the oherge of hoving committed a war erime (Irisl of Hunry “irs, 4Oth
Gongress, 2nd Soss,, House of Representatlves, Ex, pus. No.23,; page 012;
Vol, II, Sixth Bdition, Op enhelm, tinternational Lawh, paregraph 253,
page 453; Llandovery Oastlc Jrae, 16 Amepicen Jeurnal of Intornationzl Law,
page 708; United States v, Thomea, opirion DUATL, Duwen.er 19453 and Unltod
States v. Klein, et al., (Hadamar Wupdor Factory Cazse), opinion DJATC,
Pebruary 1946; and Freneh Republic v, Tagner, et al., Court of Appacls
(France), July 1946). This rulc is followed in anglo=imericun Jurlaprudoncs
(1iatehell v, Hermony, 13 How. 115, sad Mianual for fourts-iartiak, U.8.
Avmy", 1928, peragrush 148),

Compliance with superior orders may, under certain eiroumstenees,; be
sonsidered in mivigetinn of puniahmenfn-. Howcver, an aseusod whap secks
relief on such grounds assumes bhe bapden of sstablishing (2) that he
roseivied en order from a superior in fret, dirocting thet he commit thu
wrongful act, (b} that he did not know, or as a ressonably prudent purson,
would not have known that the act which he was directed to perfora vas
i1legal or contrary to universally sceept ad standards of human ¢ondauct,
and (¢) thot he acted, ot ludst to some wxtsnt, wunder imaudiste eompulsion,
Having satistactorily cstablishod these elements, the amount to which his
santonce should be aitis ted depenis upen tho char-ctir and extent of the
{nmediste compulsion under which he soted, (See London Agreansnt of 8

August 1945, Concerning Prosscution and Punishment of i jor “ar Criminsls
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