DEPUTY THEATER JUDGE ADVOCLTE'S 0] II0Z
WAL CRITES BRACH
UNITED STATES FOTCES, ZUROPEL THELTIR

TEITED B8YLTES 29 Woverthor 1945

and
findrens Bhling,

)
)
v
Wilholm Dieterman i ' Crge lin, 1l2-843
: )
Garman Oivilians, )

HEVIEW LID RO0MMEIDATING

1. IRIAL: fooused were fvicd vt o foint triel st
Hoidelburg, Germany, on 10 and 11 Setober 1045, by & Mildtery
Commission enpointnd by peregreph 10, Spoeicl Opdars Nn. 260,
Hﬁaﬂquartaru,.3uvun£hrn'$j iy, Weatern Militnpy District,
17 Septembor 1945, es amended by peragrsph 5, Speoiel Ordena
o, 878, 2 Ootober 1045, seme Hocdauantors.

2. FINDINGS: The offonss involved wess Pleas Fandirnigs

CHAMGE: WViolatinn of the Lewg of Wer

Specifications In thet an or ohoud Disterman 0O f
<7 Qotober 1844, st or neer Frig- Ebling e, B¢
densdord, Germany, TWilhelm Distopr-

man end Andrecs Ebling, Oorman

eivilions, ¢id wilfully, delibe-

rately and wrongfully encourega,

ald, nhat ond poartieipate in

B3lling & mombor of the Lrwmy of

tha Uniterd Stotea whose exnek

1dentity die unltnown, who wos than

unarmecd ecnd e priscner of war in 1l

the oustody of tha thon Gormnn Dieterman g G
Reich, Eblinz e ne

5. SINTSNOES
The Commisgion, by at lecst a twa~thivds vote of the
members presont ot the tine the vobke wes talten, sontanced thae
agccused Wilholm Dictermen to hu.hﬁnuad by the necle until dead,
andt found ageused Lndress Ebling: not gwilty, Seid gentense
woea approved by the Tlevidwing lLuthority on § Hoverber 1945,

but the methed of exedution wes changed by the Ruviewing




Lathority to shooting. The record of triml hey been forwarded

to the Commanding Cenersl, United Stetes Porees, Iuropean

Theeter, for fingl ection aa to sccused Dieterasn (Letfar,

Hegdguartars, United States Torces, Suropdan Theater, JLGO

2B0.4 JLO=AGO, 25 August 1045, subjeots "Military Commissipua").
4, DLTLA LS T0 [CCUSED!

The sccuseéd Dieterman, a Oermsn nationel, wes, et the
tirie of the cormission of the offeonsa, & resident of Fric-
densdorf, Gormahy, snd o mombar of the locel police fovce,

Ho had becn previously a loecomstive englnoer and, after 1935,
o laborer in 2 gquarry, He iz 55 yoara of age and merricd.

He wes o meriber of the ilazi Perty from 1032 to 1834, but not =
gubseqgnontly. Ho bad beon in the ﬁuiiau reserve and wod
colled to motaive duty se & menbex off tho gendabnerie durang

thi wet, v

5. NECOMVEUDLTION: That the action of the Gnmmiguimﬁ“
gnd of the Mwviewing Luthority pa to the seabense impoaing
the deeth penslty ageinat the eoeused Dictormun bu econfirmed,

+6, ZIVIDESCD:

{a) Thes record of trapl shows that during tha
evoning of 2% Octrber, 1944, in tae vieinity of Buchenaw,
Ireds Bledankepf, lesse, Germony, an imerican sirmen nnned
Roberts (full nemz end ronk undisclosed in tho pecord pf
teiel, but shown in the repovt of inveatigstion o be Lt. I.
Rohorts, Jr., 48K 01280139, of Loa ingeles, Californin), wos
taken prisoner by civilisn ainhnbitonts of Buchonau., Ho wos
drsarmod, telten’ to the loeal burgoncister and there guostionod,
Durang the interrogation he wee told by an o8 licutensnt :
nened Mange that he weas going to be shot (R Z0; Pros., Bx. 2,
po). HNohge also tshod the scocused Dietermsn (who, 78 a

member of tho gendorperie, hed boen swwoned by Menge) if ho



was frmiliar with the order of the Reicha FPushrer of the 88
thans Lilied fliers showld not be token prisoner (Pros. Ex. 1,
o 1,2), Dictorman, who construsd the order to mesnn that cap-
tured L1lied fliere should be killed, reglied that he was
(Prog, BX, 1, p1l; 2). 4t tha dirooction of Menge, Disveruan
bied the Hends of the vietim bohind his beaek and bound his
legs with e cord (R 35). He then, by order of Menge, took

the prisoner on loot in the direction of the town of Iriedons-
dorf, suppssedly to confine him in ¢ pilet detentiop point
(Proa, Bxs 4; ol Pros. Bx: &, p ). Dicterman wis sxmed
with & pistpl (R 28). Bn rouvte Dicterman loosened the wopo on
the feat of the contive so thet he could walk fastor (R 35;
Pros, Txs 1, p 1), Diatermen testified that between lecving
the burgoneister's office and erriviag at the NMorlechotta
bridge the prisoner, clthough hig hanla were echnined bohind
his bugk, grobbed Dietormnn's tosticles end nlso twistod hia
ripght wrist. Distermen Jdid nothing in poseliction (R 36€).
Yernwhile, Monpa, EBbling, cnd cnothenr man drovd to s psint on
the roed nesr the Xrrlschotbe brifige beyehnd whors Dictorman
gnd the prisoner wore welking and there wnirted fon tham

(Pros. Bx, 1, p 1), When Dietorman #nd the prisoner apnived
they zot in the cer and were driven o & cross-goads (Pros,
¥x. 1, p 1) where Menge, Dictermen, Eblang, &nd the prisonad
ot out, Mense welked with Dieboriian and £ho prigchsr to o
nonrby stone guorny, there gave Dieterman the prisoncr'a pistol,
arids "Here, you hove s pistol, sheot tha man in the hoad",
and then left (R 36). LAgcording to Dictermen, tho nriesoner

then grabbed Dieberman by the side end by his tosticles, lift-

ing baim off the ground (R 36, 37)y Dietormnn beat the pri-
gonor witly tho pun and thun shot him in the hosd (R 37, Pros,

Ex. 1, p 1). Dietermon tesgtified that hg buelloved the vietin



understood Henge's prder thet he wie to be killed (R 37).
Dietermon olnimed thet he shot in solf=fofense (R 37) and would
not have killed the prisoner i ha hed nat heen anttnaked (7 F0).
(b)) Farther doteiled ovidtenee will not ha sot forth
hetc, but the vocapitulation conteined in the reviaw of the
Gtaff Judpe rdvoosta, Beventh United Rtntes fomy, dated 27
October 1945, ajpended hereto, is cdopted in 1ts entirety,
7s JURISDICTIONS

. The Hilitnry Commiasion which hesrd thir ansae wra
properly constituted and ‘hed juriszdiction over the subject
netter apd of the nccused. 4 military commission has Juris-
distion ovar the inhohitantas af an aneuptad anamy anuntry hala
by the right of congquest (Prr, 7, F!Y B7-10, Rules of Laond

Warfare; Colenmsn v. Tennessee (1878), 97 U.8. 509). Mlitory

commisaions are not rasgtricted in their jurisdiation hy
terpitordal limits (United Stotes v, Hoge, et el (1865), 8
Rebellion Mecords, Series II, €74, 47E; 56 Huorward Low Review,
1054 ,.10685). Thus, on offenza # cinet the lows nf wor Anie
mitted dh a couhtyy prior to its ocoupation oy ntroperly be
tried hy' e #ilitery cominission of the wictorious army unon

pooupation (SPIGW 1845/17671, Jurisdiction to Punish far

Critinsls, 10 Deocembér 19433 Dig. Op. JuG, 1918, p 108%; Tricl

£ Henpr Wrz (1868), <0th Cong. 2nd Besa. Hovse ol Hopresen=

tntives, Ix. Doe. lo. BA: sece rlap ensas eited pn pPnges 207-.

218 in Oowles, Universality of JNurisdiction over Wor (rings,

30 Californin Low Review {(June 1045))., Civilian nntaonnls of
g bolligerunt power are hound te socord lawful enermy combetrnts
the treetnent roquired under cusiomery and conventicl inter-
national law (Lrts. 2 end 3 .of the Guagve (Prisoners of Wer)
Convention, 27 July 1988: Lrt. 23. peov (o) of the Lnnex to

the Hogue Conventishn No. IV of 18 Octohar 18073 Change 1, 16



Jovamber 1844, per. J45.1, Fil 27-10, Fules of Land Warfarae).
Baoth the United S8tmtes and Oermany weire signatory powers to the

above cited conventions, whish in uensaral express the prestice
and unwiitten law of civilized natfions st war (Foreword, T 297-251,

"Ireatiss Coverning Land Verfere'"; Carner, International Lew

snd the World Wer (1820). pp 20, 21; Spaight, War Reports on

Land (1911), p 28)., It is beyond question that the offense in
the inatant cesa - the murder by & ocilvilian of s surrenderod,
uparmed and wanscled enemy soldier = wag & violation of the lews
of wer properly trisble by a miliftery commission having eus-
tody of the accused.
€, DISOUSSINI |

g« The findin s ol the Commisaioh thet the scpused
did not shoot the viotim in self-dsfense, whigh wens his sole
defenase, is 1n nocord with the evidence, The olsim that the
shooting was negessnry heostse of the -esistanes of the vietim
is complatiely overcome by the evidense and Peasonahle 1nfﬂraneéﬁ
theref»om, Tn the firet place; tho vietinm hed bhis hands eheined
together behind his baelk. It would neam to he physiecally dm-
posaibla Tor him to have inflicted merious Lnjury o endangered
the 1ife of tho meooused by grahbing his testieles, - It is notboed,
in this eonncetion, that the mecouded alt the time was wearin: @
"than' overcost over his uniform (R 42, 43), meking it addibiohal-

1 1y difficuwlt for the captive to -inflict dameyge upon the accouaed

Dieterran, In the second plsece, the acoudsed, if aittacked, ecovd
have oried out for azsistanne Ironm lenge and Ehling, who wers

in the imnediate vieinity, or he conid have protected himaslf
from his uharwmed and wmanccled ssdeilant hy mesns other than kill-
ing hin. Furthermore;, oh the ni_ ikt of the shootinzg the sccused
Dieterman $eid nothing to Ebling about resistence on the part of

the victim ss beiny the ceuse of Hhe killing (It 88; Pros. Ex. G,

i




p ), though after his arrest he wrote a letter to Ebling
cleiming resistance (Fros, Ex, 2, p» §). On the contrary, the
acoused Dieterma) told Ebling eipght days efter the homicide
that he had killed the flyer by orders of llenge (Pros. Ex. &,
p &, @) Winelly, it 43 ressonsble to helieve thet the vietim
underatood thet he wes to be killed (since he had been ao told
by Menge and hed seen the gun given tn Disterman a moment befors
tha shooting). Realizing his plight, he may very well have
attacked Dietermen, as allsged, but his sotions were but the
frantic and futile efforts of & man who reslized he was shout
to be killed. They could not Justify or mitigate in any degreo
his murder by the sceused Dieterman,

be Although the acensed specifically ateted that he
did not kill in obedience ko superior orders (R 38), the record
is woleay that he wes mﬂﬁing undar the direction of the 58
Licutenant [fenge. Whether or hot zsserted by the sooused, the
defense of superiod orders, under the facts an his case, cortain-
ly should not be sceceptod ss legel justification or in mitigation
of the offensas, The order wss so pslpsbly illaepgel and so
"manifestly sud indisputably contrarT to International Law" that
Dietermen should have refused to obay and, having obeyed, canunot
edoape liebrlity for 1llagel scts commrtted in pursuarnee tharufq
Eﬁppﬁnhqiﬁ, Internationsl Law, Vol IL, Sixth Bdition, p 453,
footnote 2, citing the Llandovery Castle case (Annual Digest,
1923-1924, Case No, 235; (1021) Cmd. p 45)., 1In feot, the evidaonce
that Dicterman wes nmeting in pursusnaee of an illegel ordar from
Menge to kill the wvictim tends to establiah the wilfulnoss pnd
deliveratoncas of the act, end correspondin.ly weekens the
gaserted dafonse that he killed to protoct himself.

€. The corpus delicti and the identity of the victin

as an Amarican soldier wore adequatoly eateblished by erc-wit-

nessas, His idantitr ns en individunl wng not an asgential



slement of proof under the specificemtbien as drawn end was not
proved, All other elemcnts of proof necessary to establish tho
Zuilt of tho deeused were properly odduced in evidanoa,

. Be PEpom an exs;minatiecn of the entinre Pocord it appoars
that no grror or omission, techniecsl or stherwise, on tho parﬁ
of the Commigsion resulted in injustioe to the acogeuscd. The
prococdings satisfiaed all the reouiveoments ol o full and faiy
trainl, The ooewsed wes ropregeliteod by compotont militery
counscl and Goermen eivilien counagl of hia own choosing; @
two=thirda vota of the membors pregent was regvired for both
gonviation erd aantancﬁ; campatnnt-1n$nrprﬂtﬂra.wcra used to keep
the mecused and counsol informed of what was seid Eﬁﬂldbnﬂ;-ﬂﬁﬂ
al)l evidence considerad by thec Commesion mot the teat of ad-
migaibilaity, 1,84, that it ahowld Have probative velue Lo &
regsodeble man, Only four mowbers of the Commission wore in
attendnnce duriig the trisl and wotsd on the findings and sen=
tonoo, This wea not & jurisdickiomsl defoot or sn irmogularity
injupiously affooting the raghts of tho aocused. Deither the

order eppointing the Commission nor eny pertinent dimeative

roquires the nresence on ¢ militery commission of n minlisum numbor

of nerbors thoreof, It ia coneluded that the trial asceorded
with nnturel Juatico end with tha gonaral prineaples of intes ot-
ional lew rocognized sa applicablae to the trisl of such cnsus,

g, It is noted thet in tho Specifisotion end tho
record of triel the neme of the neaused 28 given ss "Dieformen
end 1n fthe poviow of the Army Jufige hdvomatae nnd the sction of
tha Reviowin_ Authority sa "Droedernon, Boenuse thoro is no
guestion as to the identity of the scegused, snd becruse ho way
not misled thonuby, the diserepsvcy is enteidored ontirely im-
matorisl. Doth spellings are nsod 1n the suggested form of

setion attechod horsto,



f. The regord of trial indicates that Lt. Col, Ifemman,
n witness for the prosecution, wes not edministered an sath
hafona teatifying (R B). This witnese testifisd only sonsorning
the facte surrourding the toling of pre~trisl stetements from
the two cecused. Both accused stated in the record of trial
thrt tha atrtamants wers asvvestly pepovted and inténproted
(R 7), and 14 not contend thet theyr ware improperly obtained,
It 18 concluded, ftherefore, thot the irvegularaty did not in-
Jurdawvaly affent any enhatantinl oasbib of the escctised Dictomnni.

9, CLEIENGY:

It is believed thet no velad reessona for the exercise
of clamaray era diasclasad in the pesord of triel. The lilliwng
emounted to murder, for which the feath pencliy 18 lawful upon
conviction. Whe svidenge && sloar thot the offanse was com=
mittad 1in anansdansa mwith o prossnesived plas te musdss the
vistim, The plea of mself-defenss, congideran: that the vietin
was unoarmod and bouhd with Mis hande behand hin, is petently
nheurd. The 1ling was wantan and reveiless. The pesopd dous
kot 2iseloso any reluctence on the peot of the pooused towspd
killing tho viotim, other thah ns slleged in hias own tastimony,
Ho made no oral protest to Mengo nnd appenred to follow inatrue-
tiond te the letter,

+ Tha ssntence of the Commission end the netion of the
asviagwing Autherity theveon rive Iuat and sacmensgarete wath e
nature of the offunse conmitted by the nocused. There ore no
extemating ciroumatances disclosaed in the record of triel to
warrent changing the penelty or darth ampoand hy the Commisedion,

The Reviewing Aunthority, for peasons hot set forth in his
gotion or elsewhore, ohanged the mothod of cxeoution from
hanging to ahootinp. TH 48 avgeosted thiet the mothed af sxosutiag

priginelly impesod by the Cormission be uaaed, for the reogon that



ghoobking 1§ gonarelly 1mposad Lor tho commission of ‘& atrictly
militery offengse,. Accused's orime hsa an diregt analogy to a
mlitery offense,. 1t we3a particulerly heinous, snd 1Enoninions
death ghould be his punishment., Tt 18 sugpested that henging
would Yo nmore epproptiate and nﬂm1un5urnyﬂ WELE the natude oF
thae pifensa.
10. COICLUSIONS

It is pneoprdinrly heliuved that ths sentanee of tha

Commission ghpuld: be sopllrmed. A Jormoel mgilon Sregarad o

soceomnliish this pesult is atteched herato,

TS D IELPTET

lat Lt., JACD




HEADQUARTERS SEVENTH ARIY .
YWESTERN MILITARY DISTRICT

Off'ico of the Commanding General
APO 758 US Army

Neweombeor G » 1045

In the foregoing casc of Wilhelm Dieterman, a Gorman
Civilian, the sontenec is approved and the method of cxeccution

will be by shooting. The record will be forwarded for confirma-
tion of %tho contoneo.

s/ Gocff layea
";'u rerfa:f

Ligutenant Genoral, USi
Cortmand 1ng

HE..DOARTERS
UIITED STATES FORCES, EUROPEAN THELTER

12 Decambor 1945

In tho forcgoing ecase of VWILHELM DIETERMAN, also knoun D

f P

as WILHELM DIEDFRMAN, a Germsn National, the sentanco is \ 3
e

eonfirmod, and will be oxceutod by hanging. The Commanding
General , Western Military Distriet, will issue appropriato

ordors promulgzting the sentonce as confirmed, and will carry

tho sentoneo inte exceution at & time ard plase to bo deter-

mined by him.

8/ Toseph T. MeNarney

JOSEPH T. MeNARNEY
Commnding General. U S Forees
Buropean Theater



