DEFUTY THEATER JUDGE ADVOCLTE'S OFIICE
~ WAR CRINMES BRUJICE
TVITED STATES FONCES, RUROPELN THE.LTER

UHAITED STLTES 2 | u 12 July 1946
v . Case No, 12-485 +

Ernat iueller, & German

Uational,

REVIEY L¥D RECOMITNDLTIONS

1+ DTRILLy The mocused was tried ot Ludwigsburg,
Germany, on 19 March 1948 by & Genersl Mfilitary Goverhment
Court eppointed by persagraph 17, 8vecial Ordeds Wo. 77,
Headguarters, Seventh US Lrmy, APO 758, 18 March 1048,

2, TINDINCS: The offense involved wes: Pless Findings

CHARGE: Violation of the Lswswof Wer | w4

Partisulars: In that Eﬁ&uﬁ Mueller, a '

Gorman NHetlonel, did, st or nsapr .lten- .

burg, on or ahout 30 fugust 1944, wil-

fully, deliberately and wrongfully en- : '

sourege, 8id, abel end perticipate in'the '

k111ing of Lt, DYKEMINN, & member of the .

United Stetes Lemy, then an unarmed, aur-

rendered prisoner of war in the ocustody

of the then German Reisch, by shboting him

with a zun, NG G
S« SHITENCE: o

The court by at leasst two-thirds vote of the membors

present £f the time the vote was taken coneurring, san-

téncad the acousad te desth by hanging. This case was 4ried

by the Seventh US ,rmy and wes pextewod by the Steff Judge Ld- |

vocate of the Third US Lrmy. The record of trisl has been

Torwardeod to the Commending Geheral, USFET, for final cetion

{peragreph Se, Letter, Headquarters, United States Foreuws,

Europecn Thector LG 000,5-2, GLP 1¢ July 1645, subjocts "Priad

or Wer Crimes and Reletod Osses"; Military Governmant

Regulations, Title &, Soetisn 5-318,1; cnd lettor, Headguarteba, '



Unitod States Forees, Huropoan Thestur, LG 000,65, JiG=8 GO,
Meroh 1046, subjecty "iessumption of or Crimecs Ioiponsibi=
lities proviously excrciscd by Seventh US Lrmy Lrea". (Lotter,

Hesdquarters, United Stetes Iorces, Europgrn Thoeter, LG
000,5, WOG=.G0, 11 July 1946 hed not yet boen promulgetad

wien this teso cemo to thia office).

4, DLTL L3 TO 4CCUSEDs

fe Jfiooused is 51 years old, o Gorman oivilien,
mele. He is merried, hes ono child ond ono grondehild. TFor
nore thon twenty yoors his ocoupation hros been that of o
policomen, From 1012 to 1920 ho wos & soldicr. He waa o
member of the MSDLP fronm Lpril, 1833, uatil ifs dissolution.
b, RECOM ENDLTION:

r

Thot tho santonce of the Mlitary Govdrament Court
end the wetisn of the Reviawing ﬂut?nfitﬁ bo confirmed.
6, DVIDENOE: i

£ Fop t%h praﬂeéutimnil Leonsed whs JMeistor of
Gandermeric in Lltonburg in sugust, 1944, on fle 2Tth of
Luvgust 18944, thoro ;EE & moeting of Dunﬂﬁﬂﬁuriu*in Welssen~
fald, whoro & high ranking CGendrrmeric officer instrusted
the mecting thet all j1lied flidrs wert to be turnsd over
te eiviliona to be killed. This officer pointod out & oasc
in whieh & member of the Gendorwmerico who hed not eccrricvd out
suoh orders hud "heen teked cara of™, (R 8).

Tpavm waa an nir bottle over [ltonburg, hugusf 30, 1844,

(R 6, 8)s In rceordonce with hia orders for nir atteek, the
ceonscd roported to his post in thnnﬁurg. He then went on
Hia motoreyele to Tiedor UYWocllern, Thoro, cround o curve
in the rocd, ho sow o ﬂivlliﬂh nemod Heldemon coming from
tho diteh ﬁith & fi&cﬁ..lﬂucuﬂad quua%innﬁd the fller in

German &8 to why ho had come to Garmieny to bomb women snd
- i . L L




childron, 'ﬂhﬁ1ﬂi§nrq1nﬂgh&;, -and ccoused then shot him,
inflicting s flesh wound on the laof't side of the body. Tho
flier .stoppud forwsrd to stop him from firing opgoin.  ieo-
cused pushod him back gnd fired ognin, hifting him in tho
lef't chest (R 9). *Hiﬂ'in;qﬁﬁinﬁ'ﬂiﬁh thé.smeqnd #10t wos to
kill thg flier (R 8, 22). Lt this point tho Gormen civilirn
told ceoused there wes o scocond flicr noerby, so acousad wont
to ecpturs him, telling the oivilinh to stey with the

wounded flicr. Lecuscd went £o & restnurant ahout one kilo-
maver swny, Whore more espturcd flicrd were brought in (R 9,
10)s Loecused's Seebion Lendor apgeared nh the sceha snd
ordurad cceused to scereh the woods for moére fliers. Finelly
ncouged returnod to the plege where He hud shot the flicr,

The eivilinn tacre told him o soldicr Hrd gome elong ond shot
the rlicr through tho herd, kidling Kim ,-‘iift Eh_ﬂ.}..

_ docuscd checked tHo nrfionclity end dnome of thie fliep
from his pﬂpara'tﬂ&'idanfigieﬁ nim ra on Lﬁﬂ?iﬂﬂn, Lt
Pykemann (R 10, 11). He prooursd tho rrmnvrl of the body
from the field nnﬂ 1t wes buried o couple of doys loter in
the comutery ot Llgenburg (R 11).

b. For the Defonset fihen ceeused shot him the flicr
wea 88111 conscious (R 23), "When neecused raturtud to tho
aeene of the ahooting, Heldemann wias no longor thero, but o
civilion whoao nemo accused docs hot know was there. \hen
sccusad first saw thia flidr he necuaod the Tlier of being =
sivilien in Lrmy elothing, At the resteurent where there wore
more flicre brought ih, secnscd scerched these fliors to seo
wacther they wero wesring civilinn clothes undor their uni-
forma (R 22),

Beforo éhnusud shd£ the flicr the first timo he thought
e Lliur wes going to abttoek him (R 28). Lccused expleined



why ho shot the pilot by the cxnmple.of onu of his compndos,
Schubert, who ended uy in n concenhitrantion ermp beecuse hoe d4id
not follow this order (R 34). Lccused did not belicve thet
Lt, Dykcmenn died na ¢ rosult of scousedPs shooting him,
Beenuse exeminatdon of the body would naﬁtnin%r prove thet ha
diod beeruse ho wes shot in the he=d (R 35).

deoused wes told thot the Genuve Convention ho longar
existed dus te the foet that sities were boing hombed b
gnemy aircfnrt. A8 o Germen he did not kunow who firast wio-
lated the Genevn Convenbtion becousc he hod ro hoccss %o
"foreign eonders™ and did not know whet wes going on outside
of the eountry (R 36), He knav nothing choulr the Rulas of
Londilierfrro ga outlined by the Gnn&armeyie; He ¥now thot
prisnperd were to be treated in n humrno mennor, but anid 4if
ha did not corey out his ordops farom aup@rinra Mo himsolf wna
throntened with death punrlt;. When EQEUELd left the flicn,
he wes still aliv;%Tﬂ 37) Lfter the 1nu1dcnt rcocusod pud
hig pistol ewny 1m@?dintﬁly and fevep uaedfit Fémin'{ﬁ 43 )

s mﬁIsnIQTinm -

-

The Mi1itery Goverament Court whiel heord this esse
wad proporly congtatuted and hed juriadiction over tho sub-
Juet watter and the seeused, When & siviliuh or chomy
galdior wrongfully kills o prisoncr of wer whn hes fnllén
into his henda, it is en offonge ageingt the internctionsl
laws governing lend worfero tnd cs such moy be tried end
punished by the duly eonstitubed tribuncls of ¢n seeupying
bolligorent nation. U generel discuassion of the Jurisdictinn
of such military government courts, with oppropricte eitction
of suthorities, is contuoined in prior reviews of eonfirmation
eafea written by this bﬁﬁnuh cnd neod not by renented hore

(S8e¢ U.S. vs, Clamgns Wicgond, Tovemher 1945 ),
(] »



8. DISOUSSION
fle Thn-uighirxannt fret in this oest is that nll

thu evidence intraducad by the prosceutisn conaisted of sworn
stntementss: Twd of these wora tronseripts of pre-trial, non=
Judieirl stntements by accused himanlf, ;Wﬂ:thi?ﬁ wes £ Sworn
gtatement Gf-ﬁh;,Erjﬁﬁ I1lgen, likowise mede ﬁgiar t5 trinl,
The prosgcution offered no witnossos, The body of noouascd's
olleged viotim wrs not exhumed, It wos ateted E? thoe progc=
eution and diselnsed by the evidence that all witnesses to
the events whieh constituted nccused’s nffonse are loortod
in the Russian Zone of accuprtion, r'nd it appecrs Iron ftho
tﬂstimany that the hady of the wviotin is alaﬁ buricd in thet
gone (R, 31, 18).

This eonstitutod the prosccution?s éﬂﬂﬁ in ‘chief, and
o4 the conclusinn thorenf thaﬂ?nrcnsu"mq?ad the esnart for ¢
rinding of not guilty, ..This motion wes Wonked, The defonse
thageupnn placed tﬁgugﬂd'nh the vithess airnd to tesbify on
bis own behelf, Ho testificd not under soth (NOR §-327,5)
ond whis ﬁrnsa-ﬁx&miﬁad on his awn tuétimmﬁ?, nfEopr which the

Court found hiﬁ'ﬁuilty ra chrrged rnd poassed sentonce upon

‘him, The two erguments edvenecd by tho defenag in support

o% 1ts nnfion, which wo beliove roquire some discussinn, aro
(1) thet no prosf of ¢ eorpus dolicti wes made by the prosc-
cution in its case (R 28), nné (2) thot the evidoncd frile
th ghow thoat accused killed hia wictim,

be On the first point th gonersl rule ng to what osnsbi-
tutos r corpus dolicti ond its nooossity hes beon woll statod

Ny WhnTEng

"The phresa gorpus dolicti meens, liternlly, the body
»f tho transgression ohirged, the cssenec nf the erino
or offonse commitiiod, the oxistence 5P tho substantial
feet thet o erime r 97fcnde has been ex>mmittod, When
rpplicd to nny prrt4ﬁ 2oy evimo 9 nffense, it meens



that such orime or offense has asotuelly besn coumnbted
by someone, It is made up of two elementas (1) That s
gertein result has been produced, sa that o men hsa
diedss.es, (2) that someone is eriminally responsible
for the renulty n.ge on & charge of homicide 1t iws
necesdaly to prove that the person alieged in the in-
dictment to have been killed im (1) gotually desd, &s
by producing his dead body; (2) that his dgeth was
cauged or accomplished by wviolence, or the direct _
eriminel agency of soms other human Yeing" (See 347,
Whepton's Criminal Ydw, 1lth Dd,)

‘There 13 & further rule on sorpus dslicti whiech Wharton
sets forth in the ss8 & trestise g to the gufficiency of stete-

mants of ceousdd to sonotitute tthe cersus Selictis

"The wenersl rule in this country is thet the
corpus delicti cannot be csteblished by the confession
of the accnsed, unsupported Ly corroborative cvideneco
or proof aliunde, and g convietion had upon such un=-
donrohosetod cvidonoa sénnct be ausbteined, Without such
morroborative proof of the corpus dﬂiiﬂhi, proof of tho
ennfosgsion of thu coousod is inasdmisgible in ovidonoo;
but auch eorroborative pronf need not bo conclusive, It
ia the province of the court to decige in the first in-
stence thet tho. cvidengo af the eorpbs delietd is prima
freiv euffioiont to sllow s estfonaien of the ascoused Lu
22 bo tho jury; whell cvideuncu of the corpus delioti hos
been admittod by the eount, she jury muuh dotermine its
suffieicney to“eatublish the feet fop vhach 4t 418 ad-
mitbed, In the sume manner zg it will detopmine rny
other: feet before the eoust™, (Qp. 6it., Sce 357),

The, clomorits nl the corpus deilieti nf*ﬁurdmp ero firat,
the killing and Ecadnd, the fntantion to Willy In the ingtant
goac tho intontion to Jefll is axplicitly aupgliqﬁ hy the
statomonts of eoccused (R 9, £2)y Acouscd nover sduitted the
sobuel killing, exculpnting himeell by hig story of & soldicr
whio eeme along during the ghacvnee of the aceuged and ghot dand
the flter, who up to that fimo hnﬂ'mnl?-héan wounded by the
two shota pf the accused, The tricl cowrt is of courss tho
srimery end most importont Judge of crodibility and 4t woa
fpz the eourt 1f 16 bolicved this port of vecused's testimony
and stovomonts to adopt. this past of his story rnd refleet it
in its findin5§ Suffiuldﬁt metorial wds before tho court to
cnable it legelly to fand the c¢lenmepta of mupder by tho geensed,



E,g!rwfr=~

¢, With segerd to the sceond pert of thoe enrpus dolicti
doetring, romuly tho ingufficicney of the confession anlonc to
geteblish it, wo nust oxemine the statceuent of Illgen.
I"lgen's ateteriont is besed on hoarsey rrprthis wifc snd from
the owner of o tevern in Altenburg, whuaehnumqullgcn learnad
while he wra it en Ltericon Detention Gnap WBH'HﬂiﬁGmﬂn¢
There 1s howover, cvery probubility that this Heideman woa
the seme Heddemen nmentioncd by the reouscd vs being prasont
at tho ghooting of the flicr by tha nccused,

duersay ovidepec 18 of courso cdwissible in o wer oerimos
tricl Befors o Generel Milsitery Government Court, It has
probetive value ond therc is ho yuostion thotyit con supply
tha'nnrrnhn?ntiﬁn acecasary to aatnﬁlinhr;bu enrpus dclicti.

On tho subjuet of the eetuel puilt of rcoused 1t 42 only
necessury to sny, thet ones aq;fiuign? mditoriel of legnlly
probetive guelity is beffre the eourt, tﬁa colrt ds the bost
udge of weight gh&ﬁcyadihility of thu tcstiﬁﬂny sinco 1t hnd
the witness in front of it. In this caac whet tho court
bulisved, os r;flngtﬁd in 1ta findingzs rnﬂ.auntanne, ia not
Jightly 40 bo dismissed, The eluments of the corpus delioti
were in front of tho court, corrobornting cvidence thercof
wua clan present cnd the court wos free to dotormine whother
ar not the rccused's story of dn intormedictc killur wog the
iruth,

ds In his intorrogetion by the prosidont of the court ot
¢iu eanclusion of the trinl, ccocuscd snid thet he did not
helicve that he could bu punisghed vory heavaly beeruse he only
serried out his ordgrs., Thisg reiscd the defonsc of superior
vrdors, - The weight to be aceorded to the ples of supurior
ordere is ohc theot vﬂriug with aneh ecnme; rhd the sontenoe of

the enurt in this ceao refleets 1%s judicial diserotinn bosod

I



on obaservation of the witnass, sssessment of his choractsr

ahd the doing of justice in the cese., The sentense wes legel
gince all War Orimes nre pundishoabls by death, and from apn
examination of the record we csnnot ges ﬁhat the ~unienent

Fe

awarded 13 excessive. 2

Exarmination of the Nhorge Sheot dicslossd &lhe Pact that
while the Charge and Particulars wars praperly signed by un
officer qualified to prefer oherges and the ocesc refurped fop
tricl by tnother nfficer fguelified to porform this function,
the cours whiah wes to try accused wes not designeted on the
Cherge Sheet by nuniber and dete of the Spocial Order eppointing
it to sit. This emisadion wews teshnisel in ifl Hebirs a8d 444
not prejudice any substantial right of tle .anuusad. Accuscd's
eonngdol did not chellenge the rigkt of the gourt sp of sny
membar thercof to t%y th? ecoae, Tthie a?ttlnd militery Law
thet* the roviowing suthosity mey rogily thm_gatiun.uf a4 eount
which, althbugh o B?Bﬂ.hmﬂ not boen enrﬂccﬁlf raferrad 0 it
for trial, hnos nevantheless prosesdad ts tedal ;f the crnaay
when such court.wea in other respoots qualified to try it,
::cn 198108, Dig. Op. JAG mie-&u, Sce 397 (8) (AW 40), p. 2433
Sull. JAC Vol ITT, No. £, Februnpy 1944, p, B4, CM B0 205
(1882)). Thia the Reviewing Authority has donec in the presant
"ng6 by his nction on the findings ond sentonce.

o other crror or samission, toohnissl ar sthaerwiase,
peeurred whish 48 required to bo sct forth hure.

B. CLEHENCY:

The record conktsins no clemeney meterinl oxecpt the

srel plon of superisr ordera fdisceloscd ebova, No petitions
o elemoney on bheholf of the nceused mve boen filed, oxcapt

ket tho Amerienn aiwvwi Tinp atterncy for dscuscd did incorpo-






