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Decenber 1946
UNITED SBTATES ;
vE Cage No. 12-472

Herman NQACK end Karl Georg
BOESS, German Nationols

1. IRLiL: The accused were tried at Dachau, Germany, on 29, 30, and
31 July, ond 2 and 5 August 1946 befure & General Wilitary Government Court
appointed by peragrsph 20, Speeinl Orders No. 184, Headquarters, United States
Furces, Eurcpean Theater, AP0 757, dated 3 July 1946.

2, FIMDINGS: The offenss involved wme: Pleas Findings

CHARGE: Violation of the Laws c¢f liar NG G
Farticulars:t In that Herman NOACK, and
Korl Georg BOESS, buth German netiocnals,
did at or near Hattenrud, Germany, on ur
about September 1944, wilfully, deliberately,
and wrengfully encourage, aid, abet and
participate in the M1lling of two unlmowm
nembers uf the United States Army who were
then unarmed surrendered priscners of war
in the custody of the then Germen Keich, MG a

3. GEHTENCE: The eourt by at least o two-thirds vote of the menbers
pregent ot the time the vute wms taken coneurring, sentenced the scensod NOACK
to death by hanging and the accused BOUESS tu be imprisoned fur a tern of eight

;s :

years, commeneing Sﬂ_hu.guat 19.1.5..

4e DATL A8 TO ACCUSED:

. The aceused Hermon NOACK is a German national and wee a resident
of Berldn, 34 years old (R 4) and = former nember of the Luftweffe. He wag
married ond the father of three children., In eivil 1ife he hed bean an athleti
dnstructors He enlisted in tho Gorman army in 1931 and wae discharged for
pl'ﬂ’,_ﬂiﬂnl Alanbility in 1937. He wms recalled to servics dn 1939 and in 1940
wna connidseioned & Firet lieutenant in the eirborne infantry (R 105), He never
bad been & menber of the NSDAP or the Hitler Youth (R 106). He participated

~ in tw conbat porachute jumps ot Corinth, Gresce, and Crete, in 1940 (R 134),
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“Vurang oepremoer Ly44, ne operated & Hitler Youth Camp in the VvicIRITy OT
Harbach (R 106), His discharge frum the Army in 1937 was caused by a eon=
cussion which left him subject to fite similar to epilepsy (R 105).

Ds The aoccused Karl Georg BURSS is a German national, 42 years old
and o resident of Gruenberg, Oborhessen (R 4). He was a butcher by trade and
owned a butcher shap and inn (R 203). He became & member of NSDAP in 1927,
left the party in 1929, anc rejuined in 1933 (R 225). He never was a momber
uf the Mlitary service (R 229), but was a member of the Gruenberg Fire Brigad:
(R 29, 40, 208) and as euch wore & wnifurm ond carried e pistol, He was
marrigd and the rather of @ 12k year old caughter. A son, 15 years old, had
been klled while en route to a Hitler Jugend mobilization center when his
train wes strafed by nllied plenes conly a short time before the events
described in this review,

5¢ HECOMMENDATION:

Thet the findinga and sentences ns to accused NOACK and BOESS be

aprrovec, _
6. EVIDENCE:

a. For the Frosecutdon: During the latter part of September 1944 two

| Americsn orricers were shut down ond landed near the willage of Hattenrod,

Gernany. One was discovered in the wwods by knna KUTSCHER, o witness, who wes
walldng with her infant son (R 10). Sho took him into custudy, conducted hin
te tomn and turnec him over to the burgomeister (R 11). She loter hoard that
this flier had been shot while attempting to eseape (R 15), She had heard tw
ghote after she left the burgomedster's office ané returned to the £isld (.=
She came back to the burpemeister's office a sceond time and saw ‘the two mosuas
enter a car and drive off, accompanied by two witnesses in the cnse, SERTH and
BOLGER, who were armed with spades (i 16), Both fliere were identified se
being americans (K 22, 23, 6U),.

Anuther witness, one Otto Fiil12, o B-Ergﬁflnlt' 6f rural police, testified
that hoosaw both these fliers ot the burgomeister's cffice, NOACK and BOESS
drove eIl with ono and witness wes left in charge of the othér, The two accuset
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office pade no' attempt to escape and gave his guard no trouble (R 24). After
he returned, NCACK motioned the seconé prisomer te folluw him. They then
enteryd NOACK's car aud drove offs & short time later the car relurned with
'only_ NOACK and BOESS (R 25). NOACK requésted the burgomeister to detail to
him two men with spades, and SERTH and BOLGER were ordered out (R 26). They
sobered the car with NOACK and BOESO und drove uff. The wiluess FAITZ fullowe
the vehicle un his motoreyele at a distance of about 300 to 400 meters (R 27).
They drove t¢ a nearby sghooting range (R 28). lhen FRITZ arrived the four wer.
welklng acruse an wpen flelds Au dserlvan vas lylng desd snd the Lwo men were
ordered by NOACK to dig a grave (R 29), NOACK is reported to have eaféd,
"Revenge fur the first sergeent? (R 30).

FRITZ ddentified the Lody s thul ol Lhe prisvoer whem hg had previvusly
been guarding in the burgoneister's officc (i 31), The victdm was plaged in
the grove by the four men present, and FRITZ departed on his motorgyele for
Melekirchen (R J2)s HOAOK and BOESS then were seen sl Ielskirchen talking vo
the burgomeister of thet town (R 33). Two othor men entersd the ear with them
and drove off, One was armed with a shovel., FRITZ egain followed the car out
along the road toward Durgartsfelden, to u pulul vn Lup of g hill near & hedge
row, where it stopped (R 34). The party left the car =nd welked along & path
across o field, where they began to dig., Another dead hnmeriean flicr wns secn
hercs Bloud was flowing from e wound in the back uf the neck (R 35). after
this buﬁy wes interred FRITZ mounted his motoreyele and retirned to his head-
quarters ot Grosson Busseck. He made no official report of what he had seen
{n 37).

another witneées tostifiod that BOESS had stated to him that he had shot o
of the prisomers during sn escapo attempt- (R 53). Three other captive Americ
flicka mero taken 4o the dirpirt ab Glessun-und Lurmed over safély o the
ntr&nriﬁ}a there (R 60), A4s commanding officer of the Hurbach Fleld NOADK wne
3 to have posted an Order on the bulletin board to the effect that all

ired, grounded, Allied flders were b be shub un the spot (R 65). SEATH
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oub into the country, found & corpse, and burled it (R 72-84), The victinm wis
wearing an hmericen uniform (R 74, 80), After being returned 0 their homes
thoy were t0ld to keop guict about tha ccourrence (R 75, 82).

Ag is usual in this type of case, the details of the alleged orime are
f£i11ed in by the statements uf the secoused. BOESS mgc‘.a three pre-trial state=

wate (Proec. Bx. 5, 6, 73 R 50, 99, 100), and NOAGK ona (Fros. Ex. 105 R 101).

I his first stetoment (Pros. Ex. 53 R 90) LOESS deseribed how he had taken b

ear to NOACK on the day in guestiun, at the latter's order. They picked up
the first captive and eot but, setepeibly for Ithn air field ot Glessen., ALbout
300 meters before arriving at felskirchen NOACK ordered BOESE to turn right
into a sice ruad. He then dirccted BOESS to turn te the right, up a more
subsidiary rond, end stop. MNOACK and tha eaptive alighted and tho latter wos
ordered to procede the former by'abuu'h 5 oy 6 meters, NCACK was seen tu fire
une shot, approach the victim and shoot twice mure. BOESS then alighted and
ant tHo dead flicr on the pround, llm:{!ﬂ‘ arid he hnd hean tryving to escape and
it became necessary to shoot him. NGACK claimed 1t was necessery to take the
vietin up the secluded path in order te search for his para.cl;ute. He (NOACK)
tock the awlaterls shoes and the pair deperted for Hattenrcd. Here they plcker
up ancther captured flier nnd sot oub in the directicn of Lich., HNOACK said
the prisoner was poing to show them where his parachute was lyings Lbout half
o tdlometer from Hattenrod NOACK and the prisomer got out of the cers BOESS
started the car and turned around. During thut operation he heard two shots.
lhen ho hed finisheé turning the car arcund he saw the flier lying on the
ground about 15 motore off ths road in the direetion af tha wooa. m Wns
standing beeide the body with a pistol in his hande. NOACK seid that the
prigoner had also tried to escape.

Tho socond ctatoment (Pras. Ey. 63 R 100) differs from the first only in
minor details. . In this one BOESS claims he did not hear the shuts allegedly
fired by NOACK.




The third statemeht (Proe. Ex. 7; I 99) states the same facts as the
Other two except dn more detail., It pives cume mdditivnal information
relative to the facts cunvernlug the Lurlal of the two victims, which have
horetofore been deseribed in detail,

NOACK, in his statement, (Pros. Ex. 9, R 101) gives no details of the

affair, Ie'says that durlug the labler part of September five captured
dnerdcon fliers were brought to him at ths Harbach Adrports 411 of thess with
une exception wore formerded to Giessen. This flier was taken by him personal’
and turned over to the authoiity ut Glessen, He says that the burgomeister at
Hattenrod refused him & cor to transport this flicr, so he took Him in his omn
personal vehicle. He admits that a few days later he took a detadl of boys
from the Hitler Youth schovl and ruburle¢ the budies of two American fliers in
the cometory at Harbaeh, He claims to have been infurmed of these two corpsea
by either the adjutent or a sergeant in his command,

be Por t CnEc §

The aceused Hormen NOACK was the first dofense witness to take
the stands After some preliminary examinstion he stated that toward the end
of Soptember 1944 he wue crdered Ly Uhe commsnder of the airport, one Major
ROSCH or ROESCH, to take some eaptured fliers to Giessen (R 107). Since his
own vehicles were in bad repeir he procured one from the burgomeister at
Cruenberg through the local kreisleiters It was driven by his co=accuged
BOESS (R 110). The party of three, ROACK, BOESS and the priscner set out for
Hattenrod (R 113), They stopped fur o short while at Hattenrod and then stayd
in the dircotiin of Nedskirchen (K 115), They then made an attempt to locats
the flier's parachute which the latter had said was in a nearby wood (it 115),
ibile en route the prisoner made known by signs thut the porachute was lying
at a peint they wore passing (R 117). 'NOACK orderec BUKSS to take the flier

to the spot and procure the parachute, He was sufforing from an old injury end

‘had difficulty 4n moving, BOESS got 'but of the car from the left side and the
prisonor got but feom the sights After an imterval of about two minutes NOLCK

'l' ‘heexd gone shots, maybe three or four. He pot out of the enr and proceded with
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‘there with his pistol in hie hend, pointing at the prone budy of b
(R 118). NOACK beoane quite angry and called BOESS severely to &

‘hawing ghot o defensoless prisoncr. BOESS otated that he had shud
in order to provent his cscapo (R 120). BOESS attempted to justify himesl?
further and after six or seven minutes the peir ceparted (R 121). They drove :

to Hattanrod and NOACK +old the urgemedetor that BOBSE had shut one Of $hs
fliers anc that ho (NQACK) had put him under arrest (R 123). The other rilot
wag taken into the car and they sot cut anew, He took out his pistol, laid
it on the asnt and tnld BOESS he would be shot if he starbed “any dirty
buginess with thie flyer® (& 124).
thile driving aleng he felt one of his fits coming on, These fits were
precaded by nombnese dn the hande and foct. He orderes DOHGE to hurzy tw the -‘
airport so that they might arrive thero bofore the fit actually came up on him ﬂ
(R 125). Heo then aﬁpauru to have lust conscicusness becnuse when he eame to,
the ear had stopped and he was 4n it alens, BOBSS wne stending iu o path in ' j
the forest alungside the car. NOACK attempted to strike BOESS but his physical
end mental conditicn prevented this, as he hed mot cunplotely rocovered from |
the effact of bis £it (R 126). Ho had 40 be eatisficd with givine BOBSS a i |
tungue-lashing (i, 122), gL ' j
The burgomeister of Huttenrod senti two laborors to bury the last vietin
and NOACK ook them to the sesne. Him memory om this point is faulty (R 128)
The two mcoused then retumed to the nirport with GOEGS ostersibly under
arrest. Three acditonal American prisoners were there., NOACK made a repor,
of tha ki11ings ti his immediate eupordor, Majur TIOBGOK, eud repurled that he
hed BOESS under arrest. This report met with approval (i 130). A Purther 3
Teport o the loeal Kreisleiter resulted in BOESS' reélease. This was brought
‘about: baenues BOESS, as s edvilian, wes under the Kreislolter's control (masiy
4 teleptione orll o Berlin confirmed this latter fact, and the Keelsledterts
‘wighes wore carried out (i 132). The three other prisopers were mh*
An the evatody of ono Serponnt ZAFFE (% 198)s NOACK ¢latied Uik he Temembere
practically nothing ahout tho burdal cus to his mentel condition (R
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Ho olso told that he had had a au;ﬂ made frun:; some Americen uniforms but
claimed this latter wag made up of miscellaneous ar_ti.clea left by the three
prisoners wic had been delivered to Glesson unharmed ns aforementdoned (R 156)
Tha fact was further _brwght. sut on eross-oxamination thet from 1939 until the
end of the war NOACK sorved continuously in the German Lrmed Forces, During
that time he obtained o eomi;lsion and advanced tu.t'he yonk of Captain (Haupt-
mann); this wms in spite of the fact thet he claime that his mentel and
physical conditdon wna not good and that he vas subject to fits (i 165, 166),
. The next defensc witness wns Karl EMMESBEIGER. Hla testified that toward
the end of September 1944 he hag vecasion to be in the vieinity of Redskirchen
He atated that on une veeasion he hﬂc;rd three ur four shots alongside the rual
Upon investigation he saw & parked cor, snd immediately subsequont to hearing
these shots, a Luftwiffe officer emerged from the tlmr (1 188), The witness
rrocecded on his way and the car wvertook him. After forty-five minutes he
arrived at the afrport ond an hour later the samo ear errived, KOACK ond
BOESS got out (R 189). NOACK tmﬁ: witnoes into his uffice, While EMMESBERGER
was thers he han:'d’r NOLCK spenk ;tna:gnqnﬂg over the tolephone relative to “the
¥illing afthakmrimﬂiﬁr Hathmhamﬁ NOACK put through a eall to
Berlin, but did ma'h haur the subject of this latter telephone conversation

(R 190) although NOACK explained to him later vhat it was (& 191).

On mas:—mninn-‘him he was asked to peint to the spot on Prosccution's
Exhibit 3, which was a nap of the peneral aﬂn, where he had seen the car and
heard the shots. He luecated the scene of his testimuny on thia nap about twe
inehes south of the village of Ri'e-nidw ﬁt‘ 194). :

Counsel for HOACK asked fur s sanity hearing in buhn.lj' of his client,

The court orderec that the trial procede, btut that a miadin&ltufﬂaar should

| be detailed tu exemine the accused and turn in a report of his findinge to

the eourt (7 200). )
Defense Exhibit No. 3 (i 202) wae introduced, This wee o statepent signe

by one STURM who eppeerse to have bean ¢ police Eerga;mt. In this statement he

pays thet on 25 Septenber 1944 he was riding his bicyele to the alrfleld of
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‘the witnese to stop the ear. NOLCK end the priscner gut out, NOLCK then
ordered BOESS to turn the cear around end seid something about the prisoner!.

shot to death, KOACK gave ancther story sbout an escape attempt, which

ETTINGHAUSEN woen he saw & black Upel I 4 PATKEO on wne reads e
‘ehuts and locked into the car. There he saw o Luftwaffe officer

Th qﬁ:ﬂn‘ thing seemed so patm.'l_‘i.ar he felt obliped tu report it.
e accused Karl Geurg BOESS thon took the stond, Ho deseribe

‘Bt oub with OAOK and a capbured Americen flier from lerbachs Mhe pasty

first went to Hattenrod and stopred in fromt of the burpomoister's offico
(R 204). NOACK went ints the uffice, returned, end urdered the witness to

drive to fedskirchens Just before arrdving at this latter toym NOAOK urdered '~‘|-E
!

after going sbout 150 noters he wes ordered to stop (it 204). Previcusly

hin to turn off the main rosd on to a narrow dirt rcad which led up a hill. 1
1

HOAQK had saild they were godng b ncinr:;_-.h for the flier's parachute, which had N

been loft at this placo., NOACK and the prisoner pot out of tho ear and procedi
about 20 meters frum ﬂm ear when the flicr wea soen to make g “funny, slinking ||

movement in the dircctien of the hedge®s DOEGS wes in thu ach of turnlng the |
‘car around and heard twu shots. He stopped the ear, pot out, and saw the

pilot lying un tho prowsd, Eot to doath, NGACK saié the vietin had nttompted
K -i:nmpc P 'l.‘.hn‘b he had shot hime The wilness belluved HOUCHE (R Z_ﬂ'ﬂ"}_- Ihu

two men reentered the car snd returned tu Hattenrsd, NOACK went into the

burgomeister's uffice and come back with ancther hmerican prisuner, They the.
set cut in the diresctivn of Lich, After cotering a furest NOACK apguin urdere!

having to find his parachute, DOBOO crove thu var ulwud & shurl dlstance and
turned it sround. Uhen he returned tu NOACK the flier wee lying un the @

did not beldeve (R 206)s The car returned bo Hutlenrod. HOACK went inte

h‘ﬂt‘zﬂm&&tﬁrfu uffice ngain end returned with twd men equipped with sh



‘shuvels were’ ubtained and tho process Tepeated with the firet victim's remains
(i'207). BOESS then Airsctly acoused NOACK of having killed cach flier (R 208,
209). O NS e e g

BOESS further statod that he hed mown NOACK fur some time and never lmew
of his boing physichlly or mentdlly impairef and nover heard of his hoving fits
(R 209). *He' wes quostioned relative to his four vritten pre-trisl statements,
and related huw he hod cunfronted NOACK with his last statement (Pros. Ex. 7) at
Zuffenhausen on 16 April 1946 during en investigation. We olpims NOACK made no
reply to this accusation at this pime and did not dircetly sceuse BOESS of the
killings until he acturlly took the stand in this trial. He then denied the
truth of NOACK's testimony (R 211). He further denied over having driven on the
day in gquostion to the point to which the witness EIVESBERGER testified (R 212).
He substantially corruborated the éna‘bmnqr given by the witnosses KUTSCHER,
rg:.rrz, and HOFFMAN, for the prusecution (R 213), He stated, huwsver, that
HOFFHMAN wes hard of heering and denied that he ever heard him (BOESS) soy- nny-
thing relative to having evenged the death of his (BOESS') sin, He ldkewlss
corrvboreted the teatimony of the prosceution's witness ZAFFE (R 214) and gave

a somewhat dramgtie aceount of how his sun met his death (R 215).

Karl Heinz VILHELMI then tuuk the stend in behalf of the dccused BOESS. He
tostifiod that ot the time of the two hundoides he. was seventoen yeers old and
a membor of NOACK's command at Harbach (R 246)., He testificd thet HOLCK had hed
hin arrested bocause of sone statementes he had made cuncerning the killing of
the twu captured fliers. He was subsequently turned over to the Gestapo, uhile
in the custody of the Gestapo he was shown a atatrmmmt- sirned by KQACK in u.-hmr
the latter stated that he himeelf had shot the two 1"]_1.&:'5, Friu:r to tham
d11inge he (NOACK) hed asked how captured avisturs shuuld ba treated, as
priguners ur gangaters and the command hac vutsﬁ thc-'h they be trested na
pangstors (R 247, 248, 249).

Captain Sidney M. COHEN, M.C., was thep ealled as o witness for the court,
Ho qualified as an expert psychiatrist and stated that as such an expert, he had
cunducted an examination uf ma'nnaﬂﬁﬁ.}hw NOACK (R 253). 4 full written
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ﬁa _m&msmm- of the reviewing suthority, The witness testified tﬁﬂf !
‘had had halluoinations a short tine béfore the cxamination. His apeech flo
‘rapidly and clearly with uecasiunal bursts of activity when emutivnally ebarge:
idess mere ldsteds He appeared :Mﬂ.é&p@mﬁiﬂa; hostile and tacituwrn, Wﬁ
gymptons were also deseribed, The witnees coneluded that NOACK showed nu
ovidence of uyeanie brain disease or peyehosis (it 254, 255). We was shum to
be nentally and physically fit to stand and finish his trial, The witnoss did
~not believe the amccused yould have been subject to the spasms he desoribed at
‘the time they were alleged to have uccurved (R 266). L
The ccurt then made a finding that at the time of the alleged offense the

accused NOACK was sane, that ho wag gane on 2 August and that he was sane st ths
time of the trial (R 258).

length in this case 4n order thet any controversisl matters nay be settled ond &
precedent establisked for the trizl uf future cases, The first question tu be

'[ ' It is believed that tho subject of jurisdietion should be discussed at
' ¢iscusged involves the subjuct matter of the charge. what is a wer crimet

promigated the Heguo Gunvention, This cunventdon was amended, modified, ané
brought up to dete in 1929 by the Geneva Convention uf which mogt of the gprest
powers were simmatories, The belligerents in the recent war ratified or an
their adherence tu this convention and were thercfore bound by its terme.
ﬂﬂh, the citizens of these states, both members of the armed
sivilisng ave individually bound by the terms of this, treaty as if they

mmmawm omn erdminal cude. vellatl oS o

: Conventionh roads us follews:

power uf the hostile: !tam; b
'ﬁh}l’hﬂ'ﬂ & them."




it dvess The specification states that "Hermann NOACK and Karl Georg BOESS,
both Germen nationals, did, , 0id, abet and participats in the klling of two
unknown members of the United Stotes Army who were thon unarmed surrendered
prisoners of war in the custody of the then German heich", 4 more cursory
perusal of the eited torms of the Geneve Convention will thus show that para=-
graph 2 had beon vivlated. The perpetrators may thus be prosecuted,
ahere o captive entitled to be troated a8 a prisoner of mr is put to
denth, or where unlawful, unressonsbly harsh, or eruel treatment of prisonors
1; mnﬁwad or permitted by one belliperent, the other nay, as far as legally
i‘nﬁa i and any Indivicual ufficer resorting to or taking part
1n suah an n&t*i# gu11§y~a£:nﬂgﬁﬁﬁpjyigiaiinn uf the laws of war, for which,
o 1ly answerable. (.inthrop's Hili‘htﬂ‘? Law
P:n;aﬂﬁntt, Seeond Eﬁit&an'ﬁﬂiaa 1 and 2, Heprint 1920, p. 791).
It is stated supra, thet prisoners of war are in the power of the hustile
Fower, and nut of Individuals, Such being the case it would Lrdinarily
devolve upon the German Koich to punish the perpetrators of such m erime. The

generally wnsatisfactory resulte of the sories of Leipzip Trials subsequent to

1918 showed the world that substantisl Jugtice cannot be expected from prosseu=
ticns carried on under such conditions, & sehool of thought has developed
relative to the handling of such cascs by military commissicn which will tm=-
doubtedly become firmly csiablished in intermational laws Trial by a pilitary
commigsion has a long history. It was first resorted to by General Linfield
Seott auriur the invasion of Mexico and was used agninet non=military personnel
who had aummittnd depredativns against American troops, It was again resorted
%o gubgequent to the Civil lar in the Unitec States when military commissions
Were used to try military perscnnel snd formar citizens of the Confederate

i States for what would now be termed liar Crimes. The alleged conspirators who

perpetrated in the asssssination of President Lincoln were so tried as well s

the prodecessor of what would now be termed the commander of a coricentration

canp, Coplain Henry WIRZ, who commanded the Andersonville (Georgia) Prison Camp.
~ (see Uinthrop op. eit. P+ 792)s All these accusod were convicted and hanged,
ﬁw tha Ibzngcing it ecan be comeluded that the subject matter is a subject
o ﬁuﬁiﬂinl review and that o military commission is the rroper body to handle

;i;engu. Iﬁ now becomos necessury to consider the procecure,
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This is & matter for the stete conducting the trial. Ve have seen it
would be an't.iral.}r impractical to allow this to be done by the state to which
the suspect owse allogiance. Moreover in the presant cnso as well as in the
former Confederate States subsequent to the imorican Civil Tar ve find a stote
of complete collapse in the conquered territory. This coullapse has oxtonded to
all parts of the nation's economic and soceial eystem, inclucing thd judiciary,
There is no place te lock fur any initdative in the ostablishment of even a
temporary judielary except emong the armics uf the conquering state, To estab-
lisk guch a system becomes merely a mattor of rromulgating en order by the armed
forces, in this casc the United States ur its nllies., It is thus secn to be en
intornal m.ut-terl uf the Unlted States army and the prucedure will be outlined in
eurrent directives: The directive was dated 16 July 1945, File 4G 000,52 GAF,
subject, "Trizl of liar Crimcs Ceses" and statec:
"l Qemeral

a. ks o matter of pulicy, eases involving offenscs agningt tho laws
and usages of var or the laws of the occupied territory or any part thereof
commonly Jmown ag wer erimes, topether with such uthor related crscs within the
jurisciction of Military EBWHM’EB urta
by the Theater Jufpe adyvesto, committed prior L _
before the specially appeinted courts provided for in thia Gl
trials in the United States Lrmy sonc of amﬁm wi

befere Military. Guvernment courts, except where otherw
Theater Commander®. "

4 statement of policy whs thus laid down, This dircotive vas nmended and lator
revoked, being replaced by o directive isesued i1 July 1946, AG 0005 LCB-i
Subjoet: "Trial of lir Crimee Cosce" whish wes 4n cffoet ab the time of the
trial of the present casc. Such authority is cuntained in the following para-

iraphss
"5, General
48 o mattor of poliey, such cases involving offenass mﬂnm“

and usages of war or the laws of the vceupled territery or any pert thereof,
commonly known as war crimes, committed prior to 9 lny 1945, ag may from tdmo
to time bBe detormined Ly the Depuly Theator Judge sadvoento f‘_ur liar Mm; will
br tried befure specially sppointed Military Government Courts, except whora

utherwise directed by the Theater Commander.
6' 1] tta T -
+ Churgevs In the cases contomplated will be mm@d under
in the form

as Oharges
the direction of the Deputy Theoter Judge Advocate for Uar Crimes
prescribed fur Nilitary Government Courts,
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b, Raference for Trial. Tha charges will be refaerred to special
' M;Wt Courts by the Deputy Theater Judge wdvocate fur or Crimes,

. e. Undted ﬁg% ons Obgervers. at the time of referring such charpes
for trdal tho Deputy Theater Judge acdvocate Tor hinr Crimes will determing thuse
United Nations, if eny, which in his judgment should be invited to send obeerver:
to the trial and will extend suck invitativng un behalf of the Theoter Commander,

de cointment of Courts. The courts will be aprointed by thie head-
querters and will be cuompoged of ufficers within this command, Goneral Wilitery
Govermment Courds and Interwedlsbe Milivary Government Courts eprointed as eon-
templated herein will consigh of not less than five and not legs than three
‘members, respectively, and the sonior member present at esch trial will be the
prasident and presiding officer of the court, The orders arpointing sueh euurte
will detnil ot least one officer with legal troining ng n nember of auch gourts,
The Doputy Theater Judge Advocate fur liar Crimes vill assipn one of more priscou:
tore and dofonoc couwnsel Lab thuy will not be turnolly desipmated in the urders
appointing the courtg, " ' !

From the foresuing it is thus coneluced that to have jurdisdietion the eourt
rust be aprointed aapmviﬁad in parsgraph 6, 4, suprd, This ;dm:rti.-ihn. aprointa
by parsgraph 20, Speeisl Urder 18, dated 3 July ;*’9&&, Hordquarters United States
¥orces, European Theater, 4FO 757, Tho Procedure is thus complicd with,

Feragraph 6, B, supra requipes that the ohnrpes vill bo referred to spacin
¥ilitary Government Courts by the Deputy Theater .':'ud’ga: ddvoente for lar Orimee,
Thie was done. (See It 1, Pros, Bx. 1), : '

It may thus bo concluded that the court had Jurisdiction of the subject
matter and the acoused,

8. DISCUSSION:

4 close perusal of the rocord fails to show any material error which
may be coneidered to have rrejudiced the cnge of the ncoused, There are nunbor
of intorloeutory rulings by the court which cnll for at lenst sume comment by
the reviewing authority, This will be done ng briefly as possible.

2s 4t the beginning of the trial eoumsel fur the defanse moved that
the court not consider the duselors of the accused for the reason that there werc

inflammatory statements in thege records which would rrejudice the minds of +he

urt, In making this motion counsel for ROACK wee not joined by his coenecussd
88, The court denied the mution,

: --I‘b-.-isfhliw:ad that this was a correct ruling. Triales held under the wer
'@hgwmamthelﬁ secording to the Anplo-imerican systom of iuriapmt!eﬁ;a =
but Td gwifed by euntinental procedurc, Tt must alsd be reslized that the eoirt



gits in the dusl position of judge end jury end is thue not protected from
hearing incompetent evidence aa is a lay jury., ds hae been stated before,

nemberg of these courts are men of experience and can presumably congider any
evidence brought before them and give it the proper weight. The sane holds true
for the witnesses 1t hears, It is granted that a dossier may contein prejudicia”
patter but the couwrt mist not nlluw.t.hiu infornation to prejudice its mind., Thi,
ig considered good continental practice, Militery Government iegulations = Title
5 = ig quoted herewith at length, wherein it will be seen that a situation
sifiilar to the present one was contemplated and provision has been made for its
tregtment,

w5-354,1, General. The iules of Milltary Government Courte were designed
with the intention of app to their procedure certein of the prineiples
of pontinental practice, for the dual purpose of avoiding technicalities
and eonducting Eﬁe proceedings m a panner which would be familiar to the
najority of the persons brought before the Court.

N5-354,2. mmm. The practice in continental countries for
the presiding judge to conduct the examination of the accused and witnessee
and genorally to take a leading part in the proceedings, lhen it appesrs
that the prosecutor, defending counsel or the sccused are not familiar with
common law procedures, the presiding judge in e Nilitary Government gwrt
will take it upon himself to conduet the prqaaeﬁinga to the extent necessary
to protect the interests of the scoused ard to to bring out all the facts
relating to the lssue belng trded,

"5=354,2. Interropation of i g} zougad.

of pleading to & charge is mmmiuar to ‘bhﬂ ﬂ,ﬂm of Mﬁmhfm
countries, end is not Jmown in continentel practice the ’mﬂﬂ#&.ﬂn of
the accuspd by the Court at the time of pleading is at diseretio-.
For the purpope of obtaining from the acousad mﬁinimt information to
determine whether he has the intention of admitting the elemente of the
charge or denying it, the Court will arrange to be provided priar to the
trial with a dossier containing ell documentery and written eyidence, and
a summery of the testimony to be given by the prosccutor's witnessess This
dr.:-s:fiar will ba atudi@ei b'_ir the cﬂurt prinr tQ it; amjm m: af the accua.

3 BY. J4f the ncuumd appaaru umﬂﬂn ‘hn plm ﬁ'.tuw wr mt
[:uilt.y, tha ﬂnurt will enter a plea on the basls of the accused's statemen
made during the interrogation provided that a plea of gﬂﬂ.ﬁ? will only be
entored if the accused expressly admits each and evgry element of the
offense., Otherwise, a plea of not puilty will be Bntemh The acoused's
stetoments nade upon the interropation will form pert of the reecord, and
anything he saye may be used as evidence for or agsingt him. If the case
is at all complicated, the interrogetion will enable the Court to appreciate
the issucs involved and sseist in determining what evidence will be relevant
end what witnesses or documentary evidence will be procured for the trial.
(Underscoring supplied)"

be During the course of tie trial pre-trial statements of the annunati were

offered and introduced into evidenco, Objections were made on the part of the



acoused, espeeinlly by counsel for NOACK, Farticularly stromg objections were

made to the intreduction of Frosecution's Exbibit No, 5 (R 91) by thie mecused,
which were overruled., This findirg was propor. As rointed out gupen thie is
in line with continental practice and the guides for war erimes procedure. It
is not believed thet a lengthy digcussion is neceseary here and a quotation ig
herewith given which is self-exrlanatory.
Wadrdseibility of extra=judicial confession or admission against co-accusad.
The Depﬁty Theater Judge advoeate for Lar Crimes hed adopted the following
opfnion concerning the admissibility in evidence in wer crimes cases of the
statements of one scouged, made out of court sgainst his eomgosuscd (Lottor,
' Deputy Thecter Judge Advoecate for lier Crimes subjeet, 'Admigsibility before

i & liilitary Government Court of extra=-judicial Staterent of co-scoused! 4
dated 10 November 1945),

'The rules of procedure in Militery Government Courte provide thet "Hl1itars
Government Courts ghell in penersl mdmit e11 writtean nnd phyeiedl cvidonec
heving a bearing on the issues before it, and nay eéxelude any evidence
whlch in its opinion is of no value as proof®, (fule 12 (1) Seetion 305,
rage 37, Wlitary Government Germany Technical Manunl for Legsl and Frison
Officers, 2nd Editdon.) This rule pernits the nmission of any evidence
"whieh in the opinion of the court ia of probetive value." The Guide to
Frocedure in Military Governzent Courts provides that henrsay ovidenocs,
including. the statementa of the witness not produced, is adrissible in
Wilitary Government Courts, Thege authorities most certainly permit the
adniseion of hearsay evidence,

'The general rule, applicable in courtg-martial, that the confession or
admission of one accused, made out of court, ia rdmissihle only ae spaingt
such accused, is simply an application of the heargay rule. i confession
or admission made out of court is admisgibile against the maker as an
exception to such rule, (M.Culs par. 114, FM 27=255, pars 94) and, of cours:
thet exception is not applicable when the statement is used mgainst anothe .
accuged, The fact that the basis for the adriseibility of an extra-judicin
staterent of cne accused sgainst another ncoused is gimply the spplieaticn
of the hearsay rule is demonstrated by the fact that one co=accused may

tostify in court against his co-accused,

'It is clear that a staterent made out of court by one nccused is adnigsil
before a Military Government Court ageingt all accuscd to the same extent
a8 any other hearsay ovidence.!'M
(I 108=lanual for Trial of liar Crimes
and Helated Cases.)

€+ 4t the end of the Prosccution's cese counsel offered a motion for a
Tinding of not guilty ms to BUESS on the ground that there ﬁ.a.ﬁ not sufficient
evidence for a 'f‘il.-ndjng of guilty (R 103). The ﬁntiﬂn was overruled. This ruling
W8S proper, 4 complete perusal of the record indicates that a prima facle ease
émsm fiade out by the prosecution in the case of both the accuged, Such being

ol

caBe 1t would have been crror $o have sustained this motion. It s mot



believed necessary to discuss the subject at any length,

de At the end of NOACK!s testimony his counsel offered in evidence a sworn
statement made by him. The tively objection of the prosscution was sugtained arnd
the exhidit was not admitted, This was a proper interlocutory finding (R 179).
when asked what this Frospective pilece of evidence contained NOACK angwered, “Al:
statements I have made here Before the court" (R 177). Buch heing ths cesc any
testimony would have been merely cumulative on the part of this witness and
would have offered nothing new for the consideration of the court. Purthermore ’
the statement, whatever itg contents, was a selfserving declarntion and would
consequently have had very little probative value, Since the mceused was on the
stand he had an oprortunity to make any euch statement directly to the court us
he might desire, It is thus scen that a statement of this nature would have
added to the record apnd would have had very little weight,

9+ SUEPICIENCY:

Thig case involves two defendants accused of what nppears to tio a
partinulu:;- atrocious end gold blooded murder. On the witness stand ench
dirently accuded the other of cormitting the erime and sought to absolve hinself,
It thus becanme Mthmmtmmﬁmmgmmm#
evidence, give to each its proper weight, and draw the true conclusions of faot
therefrom, BOESS's pro=trial statement was closely followed by his testimony o-
the stand, NOACK'H statement containod nothing ineriminating and wes diwectly
contradicted when he took the stand. His oral testinony sesmed to show a s0mE=

what unlikely story whieh was not very well corroborated Ly his supporting
witnesses. It is not bolieved necessary to pive o detailed Apeusedon 88 the
avidence in this review, If the court hﬂli.ﬁ'ﬂ'ﬁﬂ the testimony glven by BOESS
clearly NOACK was guilty, If the converse is held BOESS should have been Budlt
and sentenced to hang. By its findings and sentence the aouwt gave full eredes
to the avideme lestified by BOESS. This latterts rart In the two hamin:[&ss did
not indicate his being guilty of premeditated murder and he might not be sadd to
have done any more than aid NOACK, perhaps unwittingly, in hie wetions. It ia
therefore recommended that the charge wgainst BOESS be changed to read Maidv, TH

L .
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court by its findings snd sentence evidently found hig pert in the Hlldngs o
very minor’ ona. ‘
*10, GLEMECYS - ++ove ... |

The enly materi;i ralntife to élam;ncy in thig cé;e is a telegran dated
7 August received qum-qqa Mre. Ellan WILHELMI, mother of the witnesss Kerl Heing
(ILHELMT, Thie witness wes Gurned over to: the Gestepo for some infraction of the
rules of the camp commgnded by the nceused NOACK. He wus held in custody Ly the
Gestepo untdl liberaied. by tha advanaa nf the Lmerican troops. She requosts
clemency on purely humanitarian grﬂundn and offers no new evidence which might
have eny bearing in changing the findings and sentence of the court. No new
ratter §s thus adduced snd no clemency s’ thersfore recommended.

o mﬁaﬁ‘bs for #amamy have been filed in the case of the necused
BOESS., A pErﬂsgliﬁf'th; record 2;$4§Lt§ ﬁh;ﬁ;qﬁgra any further such clemency
is required. It apposrs that the gourt was particularly lenient with this accused
and no furthor clemency “is recommendeds

EECOMENDATIORS:

After a complete review of all %ha avidencs presented to the :court
relative to each individual accussd it is recortenced that the findings as to .
accused NOACK be approved, that the findings 45 to accused BOESS be approved
with the exception of the words in the Particilars, "encourage", and "abet and
purticipate", and that the sentemces of each wucused be approved. Thuse
sentences are set out in full as followa:

Herman NOACK Death by hanging

Karl Georg BOESS Impriaanmant for B r&ara
(heginning 30 Luguet 1945).

4
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Forms of metion designed to nﬁrry tha forcgoing recommendatione dnto ef'feat
| should they meet with approval, are subudtted herewith,

DAVID ¥. HERVEY
Attorney,
Fogt Trial Section

ing exandned the reeord of trisl, I concur:

€y Ea SIMGIGHT
- ﬂmlnual JAGD _ .
Bq;uts'Thaatar Judge hdvoeate o R
- For lar Crines




