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EEVIEL_AND RECOMMENDATIONS

I. IRIAL DATA: The mccused was tried at Dachau, Germany,
during the period 7-8 Lugust 1947, before s General WMilitary
Government Court.
1I. CHARGE_&ND_FiRIICULARS:

CH4RGE: Violation of the Laws an? Ugages of War.

Partieularst In that the accused, Hons HEITKLWE,
a German national, did, at o near QUIRNBLOH,
Germoany, on or about 20 March 1945, wrongfully
encoursgo, aid, abet and participate in the kill-
ing of o member of the Undted States Lrmy, who
wee Lhen and there*n Eurrnndgraﬂ and unarmed
prigoner of war in tho oustody of the then German
Redeh,

E Gl A ﬁﬂﬂﬂ;&i_&l;ﬁiﬁﬁﬂﬂﬁﬁl 0On sbout 20 M;;ch 1945, an Ameri-
ann pllot made s foreesd lending nesr the village of Quirnbaech,
Germany, and w=s tnken inte cuatody by . Gestopo agent named
Figl, The f£lior was escorted to the office of the headquar-
ters of the Gegtapo. Tho Gastaopo ohlef, with threats, or-
dered the Gestapo ngent, lagter Sorgeant Dressler, to take
the flier into the woods and shoot him, The accused, a toch-
nienl sergeant, on orders of the Gustapc chisl, accompanied
Dreasler to the woods. The flier wans ghot and killed by
Dregeler, who ndnitted the shooting, ssserting that he did

it due to the presence of and pursuant o a sewmmand of the
accuscd, He testified that the accused was =n 38 offieor
eandidate and therefore, his superlor. The incident which
formed #ha bnais of thie ocase was sleso invelved in United
States v. Dreselor, Cnge No. 12-413, Dreselor, who appeared

ag o witness in this eaec, wne sentenced to desth in the



previcus ease for his partleilpetion in the ineident, In this
sago, tried later in timc, Drossler made a greator effort to
ostabligh thaot he aeted pursuasnt to orderes cof thies necoused,
1.  EVIDENGE .ND HECOMMENDATIONS: |

Bang HEIIKLMP ¥

Nationalitys Gornan E

hget 35

Oivilinn Stotuss Bank elaerk

Party Statuas: Unknown

Military Stetuss 88 Teechnionl Sergecnt, Gestapo
Flcat NG

Findings: | G '

Bantencet Life 4m§riganmnqt

Evidegnce for Progpgcution: On ahnu% 20 Mareh 1945, an
LAmerdean pilot made n !craﬁﬂg}nnﬁingrinhthu vieinity of
Quirnbach, Germony., The pilot was tekoh priscner by Figl, o
maéhar af the Gnéﬁapg, who turned the eaptured flier over to
other Gestapo cfficisla. Thepgs Eaﬂﬁupm agents ‘tock the flier
to tho Gostape heiﬁquartarﬁ in the village of Quirnbach (R 10).
Witness Brﬂaaicr, whe was convictod and sentenced te death
for his partledpatden in the killing of the flier in United
States v. Dreossler, CGase No, 12-413 (R 7; P-Ex 2, ps 63},
tegtifled that he arrived at the Geetapo headquarters at
abeut 1800 heurs on 20 Maroh 1945, and that the capturad
flier was at that time in the office of the commanding offi-
cors The porsonnl property belonging to the flier had been
rencvod end ploaeced ¢n o table.

The Gostape chief then gave Dressler an crder to shoot
the flier, Dressler nsked to have the crder fauainded, but
the Gestaps chief, witi threats, ordered Dressler to taks the
flier inte the woeds and kill him, and at that bime handed
Ureesler s machine plstol. WVhereoupon, he left with the flier
(R 22, 23): The deutnpe chief crdered the ncoused to necom-



pany brogsoler, Tho accused offerod the excuse thet ho did not have o
stool holuot, Howuver, tho Gestapo ehiof ropoated thu erdar (& 50, 51).
The necusod loft tho offico with Drossler and tho flier or fmuodictoly
thoroaftor (X 51, 60), Dressler tostifled the® shortly aftor lowving
the Gostapo hosdguirters with the fllor, thoy igu'h en gdr forec officor
who startod to tall to the fliers In a fow ninutos, " o aceusod appoerad
and took tho flior wemy fron tho air foreo officur. ILhu accused,
drogelor ond tho flior proscodod on toward tho wooda {2 24)s This wos
ot obout 1830 hours (R 11, 22),

Drosslor furthor tostificd that, while procceding toward the woods,
the aceusod choeked a spot on the map whileh ho was currying us to whoro
tho flfor wos to bo killod, Drogslor boggod the sedusol to speak to
the Gustapo chicf so thut ho would not have e il tho flier, but tho
pocusud paid tho ordor hod to bo carricd out, whon thoy crrivod in tho
wooda, Dropolor ogodn told the ageused ho C!ir.'t:hut wish to ahoot tho
fldor, bub tho mcuﬂaud a.gf&n slated thut thoe ::nrt‘l.ur.m:u.'l.ﬂ bo emrrdod out,
Thon tho neeused, sared with o plstol, stood hﬂhinﬂ Drogslor ond gave
the opdor to shoot, which ho, Drosslor, thon and thoro ﬁid with the nachino
plstol (R 23 - 25). Boforo firing, Drossler attomptol to turn tho
raching pistol over to the weeusod (I 31), aftor Drusslor had shot
tho flyor ho and tho neeused corriod tho body inte the woods (i 25),

In Undtod Stotos ve Drosslor, Cosu Ro. 12-413, Drossler tostificds
"I suspoct that HEITHALP ceno aleng bs a watehlog to make swroe thet I
wouldl shoot tho pllot and not doldivor hin to tho alr foreo te set Lin
froof (4 28, R 7; P-Bx 2, p, 6). itnoss Drosslor assortod that, while
he was of highor dechnleal renl cnd ollor then the coecusod, the accusod
a8 an offiecor candidete and ap o dopartmont cldef wee, in foet, the
puparior to othor noneanriseionsd officors (L 32). Ho toptifiod that
tho rongsen thit ho shot the flior was boeause the neceused was standing
ome poter bohind Bin with o pdstel and fovo hin the eornand to fire
(B 24, 31 - 33),

Witnose Thee tostifiod that ot cpproxinatoly 1950 howrs, tho seousod




and Drospler rotwrnod to the willago and fod TAC FL1OT'@ JOSieu Witn
tho flior's nano, "J, ddvos", sown on tho front, Thoy toro off tho
nene, Droselor wop in possossion of tho flior's lightor and a package
of Comal eigarottos, which ho passod arounc, T‘m} gocusod had the weteh
bolonging to tho flice (R 15, 16). |..

Drogslar tostificd thot ho roturnod to tho Cﬂatf:; hoolquartors
urd roportod tho 1d1ling to the Gostapo chiof (i 25)s wa tho crdoer of
tho Gostopo ohdof, ho nade & false wwritton roport that thoe flior hald
boun ghot while attonpbing to esecpe (U 36), \dtnoss Thon tostificd
thet tho folloving norning ho and anothor nan, with picks anc ghovols,
woro token jnte thul wools by Drosslery Upon arrivel in tho woods,
Drusslor told thon to 2ig & bolo one notor ond 60 centinotors dosp ond
50 continotiors widsc, uldle thoy wora sc ongapzol; D:tnu_alur riovad sono
trush which discloscd the boldy of tho flior, :;}I"ﬂﬂﬂlﬂr thon stuted te
the tiro rion: "fou lon't nool to bo shoekalds iThL'.% men hoa boen bonbe
:Ln_g_ Jolibaretoly villogos.ond ui:iua N p:arha.-pﬂ‘,wuh your oun rolativos,”
’I&;; boly of the Tlfer wae plicel in tho holo, andwhdlo thot was boing
lene, vitnogs Thon notieol six or suven bullet holas dn tho flior's
body (4 131,12), TH6 boota of the fliar wora raioved end turmol ovor to
Dregolor, boford tho body wes covered with dird {l’»‘. 12, 13)s «itnoss
Thrny roquestod pormission frau Drosslor to bulld o ercss avor tho grave,
Drogslor roplicds "I wo derod to talk obout sxnything wo hal asoun in
the wonld, the saro thing would happon to we" (R 13),

Witnoss Th-n further tostiflcl that, approxiuatoly two ar thros
wooks aftor the flior was burlol, ho rotwrne! to tho seonc with
drordecn golliors and helped ciditiw the boly of the flicr. Tho
boly thet wes oxbuned was the stno boly that ho had holpsd bury anl was
tho body of tho fior whor ho hod seon with tho ccousod on! Drosslor in
tho v'illago (it 14).,

Svidoneo for Dofungo? Iho acousol testific) that on 20 Larch 1945,
an aciordoon flior erashol in the vieinity of wdrnboch, Gornany, Tho

£lior wos eapburol by ¥gl, who Jelivore! tho fliur to the Goaetepo chied,




Tho lutbor upbroddol Mgl for not having killod tho flior on $ho spots
Tho flior's pordonul property was romoved by the Gostaps ohiofe lWhilo
thia was in progross, Drosslor crrived ot tho offico to roport fron his
putrol ond hal bis stool holnot and meching pis‘c}pl with hdm, ond in viow
of tho faov he was go ocquippod, the Gogtope chidf ordored hir to shoot
tho f1iar on tho outskirts of the willage (U 50). le';‘ lor ohjoetod to
tho ordor, but the Geetops chiof again ropeatod tho orucs in a atrong,
brusque nonnor and thon crderod the aceused to nceonpaty Urosslor.

Tho coeusod furthor tostific’ that his roguest to bo roliovoed
£¥um the ordor wae rofuscd, Thers viere no obthdr instructions given to
tho deeusod nor wors eny rossons glvon os to why tho accused should ac-
oonpuny Drosslor, It was the custonary practico mnitpuliay to always
plase two gusrds over o prisoncr in order fo aveld oscapo (4 51), Upon
arpivel in tho Weodey Drosalor again trisd bo geb oub of killing tho
flior by offuring the nachine pistsl ta tho-acepsod, but ho rofusod to
aceopt, This was lone by Hﬂpala:_:}zﬂﬁh a'L Lostiire only, no vords woro
apd:r;mn (it 51, 53), Drasslor nea pupordor to the sééusol enl ho wewld
hava cbaysl his verbul orders oxcopt as tu shootdng tho flior (i 53),
Tho geewsud in no ﬁq&'thrautﬁnnﬂ Drosslor (& 54,-55)s Dresslor could
huve farcoc the wocousod to 1o as ho wishod by turning the machine pletol
on bdo (G 54). Tho neeusod deniod that ho was an of figor candidats
(it 55)s He also dunied thet he had a nap in his posscasion und that he
dosignatol the spob whore the shooting wes to tuko place (R 60). Thu
aceusod further tostifiod thot it was Drosglor who troko up the corvrgas
tlon botwoen the offlear ard the £lior as ho wus tho ono who was in
ehargo (i 6l)s DProsslor was tho sordor and in charge und wos the ro-
sponaible porson (i 63, &4),

Tho rrosceution and defonse stipulatod, which stipuletion wos wow
qoptod by tho Oourt, thet, 1f two narod witnossos wore praogent in Court,
thoy would tostify to tho offoct that the neousod trisd nany tinos to bo
voliovod fron duty with the Gustdpo; that csch Toquost wus rofusecy that

the decusod wes not in aympethy with the Gestapo and wantod to roturn to



ua“'“ wm"'nj Bl L ] e WA M LIRS T el Wkdd et ek WA AN ek VT ke WAL qu‘mu, M Iw
filed anothor applicutdon for roloase (i 45),
witnoge Thon tostific] that the acouscd trostol the prisonors of

the Opebugu vory well and docently (it 19).
¥

¢ It is cstablished by eonpotont evi-

=

i
denes, not only in this procos inge but in United Sta’ s v, Drosslor,
Ousu Noe 12-413, F=Bx 2, Lheb the Dllur wos klllod by weusslur on op=
dors of his suporior officer cnd undor tho direet suporvision of tho
cecugod .

whille AU dous neb wppuwre Lhob Ww weeusod wes Drowslurts suporlor
in pank, the ronard 4n this procoodings end the rocord in Cage No,
12=413, supra, do indientc that tho agewsod wos very eloso to tho
chiof of Lhu Ouslupo wpd Uhet e, in effvel served o e i o hin,
Purthernore, while the roul pnr;m;w of tho mmﬁadﬁa accompanying
Drosslor to tho peann of the ghooting 4s nnﬁ_t%‘;: appiront, the Court
mdight woll hwve eonclwlgd that ho ot th au;;aﬁryziuq or to agsuro of-
foekive oxocution ofithe Gobtapo ehlofls crder, and, that the proponco
of tho aseusod wg a wabchmon croated a dopgroo of immclisto conpulsion,
whigh eauscd Drogsler to carry out tho order cf tho Gogtapo chiof,
whilo tho tostinony of Uroseler and the aecusad ocntradiot cach othor
on sone pointm, on tho wholo thoy corroborato cach othor, thouwgh ooch
attonpts to placc tho guilt oh tho othore With roperd to tho ovidoneco
cfforod in support of supordior ordors, tho aseused wos not orderod %o
shoot or to dircet tho shooting of tho flior in the proscnes of hi;
gupericr wnd Ml not act wlor lm.uudin‘bn gunpulsiony *ho acousod
fadlol to moot tho burdon of proof nnnaurninéz suparicor orders roquirad
by portinent suthoritics, diseussed in Scetion V, post,

Iho Tindings of guilty ero warrantod by tho ovidonco. Tho sen=
tuney is not oxcosuilvo.

Eobitiongs A Pobition for Hoview wos £iled, 9 Awmst 1947, by
Major de e liyott, CLiof Dofongc Oounsol, Potdtion for Olononey wus

filod by Mejor 4, W, Ii;fu.ﬁ, defonse counscl, wndetod, with attachod



alliod paporss _
igosmmondations That tho findings and sentonec bo approved,
V. QUESTIONS OF L

Jurdgidetions Tho jurislictdon of the Umg_-‘a wag quostioned by tho
Qlofonsa on the ground that the offonso Woe ﬂma!iti'b'had in tho Freoneh Zono
of Ocoupation (R 5, 6)s a

It 45 woll sottlol by aceoptod intornatlonal law voot woar erin-
inels, brigends, an® pirctes are tho eonmon cngndcs of cll rankind and
oll nations heve an ogual intorest in their cprobuonsion and punishment
for thoir vislutiong of internntioncl law. Coneorndng this quostlon, 44
ip slatod in "whaeton's Intornational Lew", Volwio I, Sixth ddition, at
poge 269, that ovory inlopondont state has the jud.‘!‘aia-l powor to pun-
i1sh "pireesy and othor offtnscs againgt the epnnon luw of natdons, by
vhongoover an. whereacovor cormittol,! llﬂ.li'bigl':.f Govornmgnt Courta
have jurdisiietien over the nuti:mr_‘l.s of onny cguntrsr who are 4n the
Unj.taﬂ Statos Zono of Gawpntian, uxaapt ag to cortoin classos of
m:!j.cﬂu and obhor mationcls, o, rilitery porsennol, whish wroe not
portinont o the jurisdictioncl quostions horo involvod, Conoorning
jurisiiction over *.:fn'r erinwa, no Iadtetion urimpaam_z_}. (Bow Scotdons
5=300,2 and 5-300,3, Ttlo 5, "egal cnd Fonal Adninistretiont, of
Wi tory Governmont dogulotiona®, published by Office of Iilitery Gov-
orntiont for Gornany (US), 27 lorch 1947}, Uoncorning tho goneral quoe=
tlon of undvorsnlity of jurdsdictlon ovar wir erinve sco "Updvearsallty
of Jurisiiotion Ovae var Orduce", by Cowles, Oaliforsde Lay Movioi,
Velune OOAIT, Juno 1945, Nos 2, pp. 177-218,

The Jdefonse also challongod the jurisdiction of the Cowrt (R 5,6)
an tho round of feiluro to ocouply with Svetdon 4, irtdcle III, Contral
Ootmedl Lew No, 10, which providess

o 4e Forvuuns known to te wanted for trdal in anctihor

Zene or oubeide Gormony will not be triod prior to do=

elsion wndor artield IV wmloss tho faet of thoir appro-

honsion has boon roportod in cecordmnec with Scetion I(b)

of this irtilclu, throo nonths have olapsed thorocftor,

and no raguost for delivery of the typo contonplotod by

srtielo IV hea boon recodwod by tho Zono Corrunder con=
cornade"



Tho defenso failold to gstublish lack of alhorcneo to the provisions in
quostion, In mny cvont tho proviaions in question are rerely alniniae
tretive and not Jurdsdietdonzl, Fallure to strietly ecnply thorowith
would not have affoetod tho jurisdietion of the Court, BSeetion 2 of
the sene artlels of thet law providest 5

i

¥ 2s thy tribuncl by which porgons chargel +'th

offonsuy horsunlor sholl be trdal and tho rulos

procudurus thoroaf ahall be detornined or dosiemuv.d

by oweh Zone Cormonlor for his rospoctive Zono, Noth-

ing horoin is intenlod to, or ghall inpair or lindt 'hhﬂ

Jurisllction ar power of any court or tribuncl now

horcalftor ostoblishod in cny Zono by tho Gmmnm.ar

thorcof, or of tho Intarnntdorcl 8 14taey Tedbimal

ogteblioshol by the Londen Acrooront of & hupust 1045,

It 1p elocy thet tho Court kol jurisldetdon of the porpon of tho
accusnd anl of the subjoet mattor, }

Supordor Orlorg: Tho ooecupel pe shown in Euqt.ian IV, paragreph 2,

f
supra, sought to justdlfy his cetiona by offoring ovidence to show that
he wus coting in eamplinnes with "uuparlm- :mfra“ Corplianeo with
supuriaz' aplurs doos not em’nituto 4 dofsnao o tho clicrgo of hoving
cm.sit?ﬁh,'l o wer erdde (Drdcl of Homey Wirs, 40th Gdniross, 2n) 5osB.,
House of doprosontctives, Bz, Doos Noy 23, page 8125 Vol II, Sixth
Lddtion, Qppaﬂlﬁii:,*’iin‘ﬁatncﬁ.dml Law", perngraph 253, pogo 453;
Llandovory Ocatlo Otsp, 16 dncpican Journal of Intornationcl Law,
page M08; Unitod Jtatos ve Thomas, opirdon DJwil, Docombor 1945; ond
Unitod States v, Kodn, ot al,, (Hadanar lrder Factory Ousc), opinion
DJ4WC, Fobruswry 1946). This ruls is followol in unglo-ancriccn Jueda-
prudones (Mitehell v, Hernony, 13 Howe 115, and "Momal for Ocurbs-
lorticl, U.B, spryt, 1028, povagraph 148),

Conpliunec with aupurici' ordors pay, under certain eireunstancos,
be eonsldered in mitdgation of punighront, Howovery on aecusol who
agoks roliof on such prounds ceswios the burdon of cstablishdng (o)
that Lo rocodved an ordor fron a suporder in fact, lrceting that ho
oaudt the vrongful sot, (b) that ho M1d not Imer or, us o ronsonably
prudont porson, would not have lmoun that tho wet Ghich ho wos direetod

to porforn wna illogal or contrary to wndwversally aecoptol standards of




hunon conduet, mnd (e) that ho cetol, at loast to gono oxtont, undow
frrolicto eompuleion, Hoving satisfactorily csteblishod thoso olopients,
tho amount to which his suntonece should be ritipgated dopends upon the
cheractor and oxtont of the innodiato eompulsion under which he netod,
(Geo London Agrooment of & dusast 1945, -Gmmming Prfipucuticn anl
Pundalisont of lejor lor Crirdnals of tho Burcposn dx'™y 251 27410, hior
Dopurtront, U8, srny, "fules of Lend wWarfaraV, parcgoe, a 345,1, Ohange
Noe 1, 15 Novenbor 19445 Opponhoin, "Intornational Lew", supre, and tho
Llandovory Usstle Oasc citod thoreiny MHanual for Courts-lortisaM,
supraj Wioport to the Frosident of Unitod Statos", 7 Juno 1945, by I,
Juatico Juckson, U.S, Ohlof Counsol for the Froscewtion of fods Crinin-
ality; Bxtraet fron Goobbola! "The Adr Torror of Our yinomios", found
in foctnobe, pugn 53, "dlitary Occupation and 'ftha Hulog of tho Law',
by Ernet Mroonkel; anl opindens of tho Doputy Thoater Julge hlvocato
for \or Orincs in Undtol Stotos v, Pury ot n]..,\l opdnion DuuC,
Soptianbor 1945, Unitod Etﬂtﬂs Ve Thones, sup‘m"m Uni'f.‘-u't Statos v,
Boek, ot ol,, apiniun‘ﬁJnl g, Duccnbar 1946) ,
It 15 eloer thn.t tho Cowrd hod jurdsdiction of the ngouscd and of
the subjoct mt‘bnr. =
dwanination of thn antire record fails to diselosc any orror or
arlaaion which rosultod in injustics to tho nooused,
VI, CONOLUSIONG:
1, It is rocamncnlel that the finMncs and sentones bo approtod,
2y Lopnl Forns Nos. 13 and 16 to E.ﬂampl_'i.ah this rosult are --
tachol horato, ahoull it oot stith approval,
ELIW MOODY
First ldoutonent, Infantry
Lot drial Branch
Heving exerdned tho rocord of trial, I conour, this _day of

1548,

Qs s BTMGHT
Licutonant Colonel, JAGD
Doputy Judgo L‘vqmia
for war fﬁ'.‘ﬁﬁﬂ'ﬂ-




