IEEUTY JUDGE ADNOCATTIS OFFICE
TROR Wl CRINGS GROUF
. TUROIEAN COMMIND

!
13 June 1947
UNITED S3T.TES i
W
Fotor MTRTEN, Mrthics ' Casc No, 12-2593
LIBTAT and Tmil DITIGIN,
Guorman natdionels
RTVITW D RECQY I NDATIONS
1. TRIAL D)\Th:
Trisd Joeintly at Dachou, Gormsny 5
Date: 18 = 20 Mavch L1947 x
Duone sl MGy Gov.romant Lourt
. 40CUSED Y pamh SENTFNCE
L "RTEN, Faoter ) age 59 2 yoars confinumunt
¢ Ortspruppen-  from 21 Junc 1545
y  deiter
L.UETRIT, Mitkids aph 8]l 3-yvors confinemcnt,
tvilian from 16 wurust 1945
ferrontor
DITTGHN , Tmdl A ‘.-._gu' 4o - 1 weoulttal
CGdvilian
- fentractor
CH..RGTY Violstion oft the Lews : :
of War. Flsna FMndings
F.RTICULLRS: In that Feter MFRTTN, JRTEN e G
Mathies L.JOTHTL ond Prdl DITTCTEN. L.lLETHTI NG [
Bepmen Netionels; did, at or near ELTTG N KRG ne

FUTITRSEORY, Germany, on or shout

3 awgust 1944, wilflly, deliberately
tnd wrongfully wncourage, oid, abet
end prrtdieipete in the commission of
on sgEault upen Ralph 5. BRATKVNS, a
voundud member of tho United States
Loy, who wos then an unamned fnd sur-
rendired prisoncr of war in the cus-
tody of the then Gurman Ralch.

2e HICOMMUNBATIONS: That tho findinge snd suntonces be cprroved. :

2. THWITEMOT:

For the Frosacution: On or sbout 3 Lupust 194k, RALph 5. FR.OKNS, fn
aborican tr;x,rmh, perachuted from his plens ond landed in n t.'.;"u,s (F=iX 1,
R 38) in the vieindty of Huttursdorf (R 14), nuer Scarbruck, Cormany. A
crowd grbhered cnd he wis froed from his parochute by civilians and ’



found Yo be sufforing from vounda on his forokead, hand =nd thigh (R 18).
111 sceused wers among thesc present b the seene (F=Bx 2, L). The
cocused WTRITN was the Ortsgruprenleitor (perty officiel in chapgo

of the town] (R 19) and woe shamged with the duty of Lovesllpating
airplano epnshes in his vicinity (F-7x 2)s He urged the crowd to boat
the fiyer to death (7 L2, F-Mx 3, tronslated inte Enrlish at f 11), Co-
necused LUBTRTT hit snd kicked the flyor scviral times (R L3, 50).

One witness saw him with 2 knife 1 fis hend (R 67} The flyor mode

En extrajudicinl statumunt thet ho had Boan Etticked with n knife

by the onc of the grour of civilians ~rhr:! lator hit end kdcked him

(T=Tx 1), lheensed L METONT mede en eatesjudlelel stotoment (1='x 19,
tranelated dnto “nglish ot | 12) 'é:r.'rmit.t:ing rushing the flyur rnd etrting
that he was s exeited thet hu did not know whet Jdsc he mey hov. denc,
Thu loeal police ehdaf iﬁ'l:.-:rvn;nnd:{]t 62) tnd thoreafter sioured o

reprosuntative of tho R_ud Cross wha povo first :dd (it 23) nnd roooved

i
iy

the flyer to a hospitel (§ 26).

For the Dofénss: Aecuscd WTRTTN -nff(irbq teatinony thot his

Toputation weo geed (R 0%, 37) und that ne pssisted meny ropsccut.os
(%t 90, 97, 98).  hecused ¥RV clooted to tostify ~nd denicd seeing
LGERTT bit the flyor (R 137), or lirking inflommatory ramarks (R 139).
Co-tccusud LIBTRTT, however, tiatificd 't.he't necusad MIRTTN's pufrrks
concerning the flyer excited him, crusing bis attack on Lho flyer
(i 1&3),

sceusud LAMDERTT ¢lected to testify snd admitted udgdnpt the
flywr vilwn nis eloow (R 155), but denied mitting or kicking him (R 156).
Other defense witnusscs saw no one Wit op kiek the flyer (R 83, 89, 97)
or use a kedfe (R 83, 92, 96). |

o JUSISDICTION: The Court was lepally eonstitutad snd had furisdistdon

of the yorsuns of the fecuscd snd of the offensa,

Se  COLIF 'Wﬁ': No error is disclosed in the record vchiuh_ rusulted in any
Injustier to elther aceusad, A prima facle case was established by the

Froseoution os to esch of bhe wedused | JRTPN and LAMBERTT and thy motion

- -



by the defumse, at Ehe eleze of the prosssutien esass, for an Scgulttal,
was proporly denivd. The donial :;'f the motion as bto accused ITTTOEN
merits no discussion se he was subsspuently acquitted,

Throughout tho trial the prosceution offored verious documonts
inte ovldencc, viz., Frosecutlon Wxhibits 1, 2, 24, 3, 4, 2nd LA. The
dafense intorvosed an objoction to the adedssibility of Exhibit F-1,
which wes tho sworn stabement of Ralph 8. Breckens, upon tho ground
that ne jreper feundstlon had becn lald in that therc had been ne
pravious evidence fdentifying tho maker or of his connugtion with
the matter on trdal. PBrackens did not aprear as a vitnees at the trial.

TheCourt corpectly overrolad the Eai’emalu objeation and ndmitted
tho oxhibit into cvidenca. It isfprovided in the W=micl for Trial of
wor irimcs and Relatod Cescs, Scetion 270, swbdivision ¢ (1), 15 July
1946, as aminded 1 Merch 1947, thst A Military Government Court shell
in gonwral sdmit ornl, 'Fr;mm, fna Pryslesl eviasne:s having e pesring
ot tho lssucs befors iils, and mey axcl_.trldc eny wvidoneo which in ita
opiglon is of no value as proofiM, The;statement of Brackens end the
tostinony of the wltnogege nst;rb]i-ah ey hﬁ was the viotim of the
agsault roferrad to in thoe particulars of :c,he ChEPgE .

Txhibit F=2 i the Taglish transletion of thy sworn statamunt of
soousad Fotor WIRTEN and F-24 is the sworn statumont in Gormon; Exhivit
-3 is tho sworn statenont of the aceused Methirs LAMBTRTI, in Germen;
Ixhibit F-4 is the English trapslation of the sworn statement of the
rogused Emil PITTOEN snd F-44 is tha sworn statument in Gerdan,
fkdertinn ta tha Inkeadastinon of thoso documents wes mede upon the
prourd of ne propey foundation erd upon the furthor ground thet coch
rurrorted to be # gonfession, Inndmlssible ps to the recuscd othor thra
thy ont mrking the statemonts The first objeetion is rnsverud by the
sAma rursons rrescnted 4n roferdnce bo the sdnissibillty of Txhibit F-1.
The #isond objeetion ls without n'_r.irit. The rule pormits the sdnission
ot wny ovidenee vhich, in the opinion of the Court, iT: of probetive

velue (Nrawel for Tedeld 0@ rr friucas rmd HDulatid Cagcay Soetden 270,

e



subdivision © (1 ), supre). The seneral pule, sprliesble in courts-
martisl, thet the confession or admission of one accus.d, mode out of
Court, is adnlesibls only as sgainst such aceused, is sinmply nn
applicition of the heersay rule. A confession or admission, mady out
af Court, i8 mdmiseible apoinst the mokor as an oxeuption Lo such rule
(Mepued for Courts-Mrrtial, par. 11k; P 27-255, par. 94) and, of course,
thet exception is rot applicnble whon tho statumint is used apninst
snother aceused. Thv fect thet the besla for the rduissibility of an
oxtrajudicial stetoment of ons eccused apainst anothor accused is simply
the applicatien of the hearsay rule, is demenstrated by tho frot that
onc co-zccused mey tostify in Qourt ageinst his co-ageused., It is
cvloap thint o sbe Lundol wedo vul of gourt Ly voy cogusud le wdulssiblu
befors ‘2 Military Covornment be;r't agélnst =11l nopuscd %o the anme
extent ns any atnor hearsay ovidenes (Menuel for Trisl of “or Crimss
and Ruletod Ceses, Seectinn 2'?[1,.,1suhdiviaiun #)s The objcetions wire
corroetly overrulad,

The testimony agalnst tcouswd L:-&E‘" RTL thet, without proveertion,
he cassultod an unermed fad injurod ]ris;&r;c.-t} of war 18 ovarvholming,
[nererore, the Fetition Tor Hoview riled by his dsfunsd counsil,
dated 28 hureh 1947, is rat concurred in, |
be CLTTPCY: COensldurstion wos gdvon to Tetdition for Ruview filod
by Ceptadin Frank 5. Mors:, dofensc cmalrrl. dated 28 March 1947, but
for tho reozsons sbtried shove in paragrarh 5, no roduction in the
sontunen is rogommendud.

e CONCIUSTONS:

ne o It ie rocomnwnded thet tho findings sod sentencos s to nooused
Fotor MZRTIN and Wathiss LAMBTRTI be sprroved.

be Lignl Forms Nos. 13 znd 16 to nocomplish this result are attached
heroto, should 44 moet with approval. ) ly
faf 0liver C, Hnrdy
[t/ OLIVTR €. HARDY
4 ; Attorney
Having oxonined the racord of trinl, Fost Trinl Branch
I conour. :

Jad o, 7, papsleht
[t/ €. . STRIICHT, SOL. JaGD .

Deruty Judpo ddvoerte for Vap Orimcs
_h._




