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REvIEN A0 RICCUMENDAT IDRS

f. WRIAL DAiThs The aaacand wars trisd at Uachau, Gurmany, during tho -

pericd B-17 Ootober 1947, beforo & Gonerel Ml ltery Guvornmunt Court.

1T, CHARGE AND PARTICULMS

CHARGE: Violativn of tho Laws amd Usages of War.

Partioularst In thet Geurg ECKSTEIN, Briot LiTAEIER,
Frits STISGLER, Juhenn Godrg STURM, alsu known ns Hune
STURM, and Frivdrich TILFENBACH, Gurman nativnnls, did,
at or near WiSSERTHUDINGEE, Germany, on or sbout 1
March 1945, wrongfully oupcurage, aid, abet and parti-
eipite in the killing of & member of the United Status
iy, who was then snd thave n surrandersd wnd unarmed
prissmer of war in the pustody of tho then Gorfuan
Roloh. :

11T, SUMMIRY OF EVIDENCE; On 1 March 1946, au lmericsu flyer, uew bolisved

%o be Ceptein Juek Hoolider Bookman, purnul;hﬁ:ad from hie dipablod plane,
lendsd nuer Kroottoobech, Gormany, ard was mwadiotely ceaptured. Yo wes
takon tu Uatersehwaningon, Germany, whope ho wes placed in Joil in the
custedy of the polise. O tho samo day he \wes bakon from the jedl by
pocusud BOKSTEIF and STURM ond cthors and 'tlfrnr.up..-rtad te Wossertrusdingun,
Gormany, Tho flyer was placed in tho olty hull jail mnd tw. cuuferunous,
in which all tho ncuu;t:d ard one Kattingor pertieipatod, wore hald in
ascused ITT/MBIER's offiee in tho Kreisleitung, That night thu Llyar wes
taken from the eity hell jail ¢n the order of acoused ITTAMBIER und trens-
pertsd o shert distanes to a pide rued by aoccusud EEEE:TIIH, BTIBGLER, und
STURM ard Hettinger. Tho £lysr wins then botton with spades by Kettluger
nid uecused STURM, Wnlle lying cn the ground, S1Thor dosd oF uncuHsolous,
neoussd ECKATEIN shot the flyur. Tho flyor wes then taken Yo & nosrby
woods and suried.
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Findingsa G

Sontonog Lacth by henging

Evidonoa for Proscaubtions Tho accusod wae o member of the Volle-
b |

gturm [(Poopla's Armyp ar Home Sused) sk TasnnrEriundingss (R B0, 98} and,

aosording tu the testimony of tho bottulicn somuendur in the Volksturn
ef Wittslahofen, wes the highoat renking officer in the Volkstwrn of
Wussertrusdingen (R 60, 51), .“J;.;.tnl.:"ﬂa Eorn, w compuny letdor in tho
Vollsturm in Vangortrusdingen, 'l‘.uti...f.‘ ied, &nd the escused stetod in his
oxtrajudieicl sworn ntuteﬁmﬂ:, that the mboused was Kroisstebafushrer in
ths Volketurm and, as such, held & superipr offieco to thot of Enttingur
whe wie hettelion sdjutont (R, 19, 06, P-BEx 19{.}.'

The scoussd stetod in his oxtrojudieinal sworn stetomont thot cnm 1
Morch 1545 at about 1430 hours ho went rr;m tha rogimentel heodquartsrs
to the Kreisleltung (Hoadquarturs of Krﬂialai'.t-ar}, ond thero ho sow
Eattingor who wos o brothor-in-lew cf nooused ITT.MBIER. Eattinger told
the sccused to go to Untorsohwaningen end got a flyer from the rural
polies thers (R 18; P-Bx 184). The ascused, espusod STURM, and sovorsl
ebher pecple weout Lu ilw polics swation in Unterschwaningen ond took tho
flyer intc their oustedy (R 12, 17, 18, 18, 98; P-BExs 10, 18, 184, 1a4),
They brought the dmorican flyer to Wessertruedingsn where they found
aocused ITTUMBIER, Eroisleiter and Mayor of Wesssrtrucdingen (R 12, 17,
18, 18; P-Exs 10, 18, 184, 194). docused ITRAMBIER interrogated the
flyer, o thon ordorud the ssoused to take tho flyor to the oity hall
and put him i juil (R 12, 18, 19, 21, 28; P-Bxe 10, 184, 19k, 224, 244).
4t ebout 1800 hours on the seme dey Kettioger, muusaﬁ BIURM, BTIBGLER,
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ITTEIER ané the seoused had a corfuronds in nooused ITTAEIER's office.
it thn annaluston of the sunflerconse asgused ITTAMEIER or Kottinger told
w1l of them to come baok that night (R 19, 205,212; P-Bxs 184, 3Za). all
of tho sbuve mentionsd porsons returmed to the Ercisleitung et cbout. 1elb
hourg that night, Jdecuscd STURH stated in his extrujudicial sworn at.ute-
mont thet oscuscd ITTREIER took Kuttinger intu hia offico und s thuy educ
out mocuscd TTTAMETER said to Kettingers "Do it woll Harl; sce that nothing
will bo huard of this affnir." Kattinger replied) "all right, we will
Wemdle 45" (R 10, P-We LoL). ussussd RTTAATRR atetad in his artrajudinial
sworn stetement thet cocused ITTAMBIER told them that the flyer esuld caly
bo takon out of tho oity ball st 2200 heurs (R 21; P-Ex 224), At 2200
hours on tho some doy Kattinger, eocusod STIRGLER , BTUEM, and tho uccussd
mot ot the oity hall (R 18, 21, P-Bxs 1B4, 224}, The rooused stated In
nis extrajudleial sworn statement tz';at.. st the eity hall, Eettlapger mig=
treeted tha flyor by hitting nim with his fists and brutally kielking him

(R 203 P-Bx 184)., They al1 got fwee Havtlngewrls s trgethar wikh the
flyor acd, affer stopplag dat I{ntblnsuﬂ?‘huuan to plek up threo spodes

(R le; P<Bx 184), drove & short diutunuu.'uu’:_ n‘f Whgsurtrusdingen Lo tho
direction of Oottingen. Eattingur ntcppﬂd.;ﬁﬂ%uar and everyono got cub

(R 18, 18, 21; P-Bxs 18h, 184, 224). dccording'tu the extrajudieicl sworn
stebement by this and twe uthur weousod,  Inptinger wallud shoed with the
flyor, beating nim with o spode es thoy w'ﬂm:. Tho flyer fall to nis knecs
ond fgoused SLURM hit the [lyer over the hoad twlow with o spady, uslog
great force (R 18, 18, 20, 21; P-Bxs 184, 194, 204, 224)s  Tho uooused thon
drew his pletol and shot ths flyer (R 18, 19, 21; P-Exs 134, 184, 224).

The weeused cdmitted in his oxtrejudiclal sworn statemont thet he firod
ome. ghot Into the brek of the Plyer eftur no hod exemined ths flyer, suw e
deadly wourd in his head and Hebtinger told hia to tekes out hie plstol

(R 16; P-Ex 18h4). In tholr oxtrajudicial sworn stutemonts, sccused STURM
nteted thet the apouscd fired thrae or four rounds into the nook of the
flyer (R 19; P-lx 184) ond egoused BTTHGIER stuted thet tho soouscd bont
ovor th flyer, turded on hie fleenlight, ood fired ane shot into the flyer'a

bampla (R £81: PeEx 2Z4).  Thew then buried the Clver in « woud nouerby
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(r 13, 18, 19, 21; P-Bxs 11, 184, 194, 224). [EKattinger later coomitted
suiclde (R 281).

™s frmer asorienc investigators tostificd thet they interroguted the
sccusod snd that hias extreajudicial n-arn stitosont (P-Bxa 18, 184) was his
viluntary statomont (R 563, B67).

Bvidence fer Dofonses Tho aoousod tostifiod thot he wes & mombor of

the Volksturs end o sedical ilecutonant in the 84 (R 326). b further testi-
fied thot Esttinger geve hin the order to plok up The flyer in Intorschvan-

ingen (B 9&8). lmen mhoy roturned to Weeserbruedingsn bhey luokod o
sccused eyor ITTAMEIER (3 328). Thoy found uocssed ITTABIER st tho
Ereisloitung (R 328). Accuscd IITAEIER tcld tho socuscd to tels the flyer
tc the sirfield aftor dark, The nocusod ook the flyer te the eity hall.
about 2200 hours thut doy he went to the city ball (R 530),  Euttinger
wos thore. At Eattizger's roguest .'l:h: eecuscd went with Ecttisgor wnd the
flyer (R 331), 4ccusod BTIEGLER ugd STURK wont slong,  They were golng
tc take the flyer w\;m i.'.:l.r'pur": Hotaberg.  Lhoy procesdod in the dlr.otion
of Qettingon, Thoy drove for about m_ mirutes snd then Kattingor stopped
tho car (R 332). Thoy all got cut of "Lh ear, The acoused sew
Kettinger moke s hitting notion (R 35'-}]. 'I'M esocusod [leshod his light
on the ground and suw the flyor's skull wes erushed and determined thot ho
wts doad, Yo tostiflcd that ho could tsll the flyor wos dotd bocsuse hia
vyes did not roset o tho light and ho hed m oxperionce with doud pocple
in hia 20 yonrs' experionae in first aid (R 334). Kattingor crdordd hin
%= shoct the flyer ac lo did. Thoy buried the flyer. The nooused tosti-
fied, econtrary tc his nsserticn in kis oxtrojudicial sworn statomont, that
fnttinpor was suparior to him in  tho Volkaturn (K 338). lbout 1600 houra
ths noxt oorning hu wozt tw thoe Kroisleltung, Eattingor told scoused
iTIAEIER that the flycr wes shot while trying to cscepe and hed boon
turned cver to the sirfiold at Houberg (R 337).

Sufficlency of Evidonous The participsticn of tho acoysad in the plan
tc kill the flyer, md ths exouticn thervcf, including Els met of shocting
the flyor, s cloarly ssteblished. It is not catedblished that the sccused

==



soted st any tiooe pursusot to orders of o supsrior. The woight of the
ovidenco indiostes that tho nooused was the superior of Eatbinger, rether
than vice verse. In mny event, the Court night weill heve sconeluded thut
the ecoused did not act wmillingly but, cn ths euntrary, ocoperated in
the furthorango of the omtire plas to dispose of thoe flyor and that the
eooused, with rospeot to suporier ordera, folled to meet the burden of
proof roquired by pertinest authoritics disoussed in Sooticm V, post.
Thers is nothing in mitization,

Tho findings of guilty aro warronted by the ovidenes. The senturnes
is ot esaccosive.

Potitionss Mo Petiticns for Reviow nor Potitions for Clesency wers
filed.

fwopomrondations  Thet the findings mud sontence bo approved.

€. Ernst ITTAEIER
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Findingss ] a-

Sentanccs » Dusth by henglng

Evidence [cr Prosegutions The socused wes Krolsleltor of

Dinkelgbushl and hod hie office iu lisssertrusdingen (R A2, 17, 18, 19,
21, 23, 52, B4, 103, 108, 186, 212, 2185, 225, 242; P-Bxs 10, 18, ldi, l8a,
224, 244, 32A, 33, 344); ho was nlso mayor of Wassertruodingon (R 18, B4;

P-Ex 184). Ono 1 March 1945 ¢ captured hmericun {lyer was broucht to thoe
Lreisloitun; st Wassertruedinger ot sbout 1600 howrs (R 12, 17, 18, 1§

P-Exs 10, 16, 18a, 194). Jccused STIEM statod in his extrajudicial swurn
ntatement that the nooussd intcrpogated tho flyer, during the suvurse of
wiich he said, "Louk st this guy, ho hes his grandparents in Bruunsolweig
end ha flies mgainst Gerse: wumsn and childres, phocsy” (R 19; P-Bx 164).
Bs then ordered thut the flyer be pleced Ix the joil st the city hall
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(R 12, 18, 19, 21, 23; P-Bxs 10, 184, 194, 2BL, 24.),

Formor First lioutonant Blonk of tho German police testificd thot ho
golled et the apousod's effics during the aftornpun cnd roguosted thoat thoe
flyor be turnsd over to hle custody no ho esuld Yo tokon to tho sirport.
Tho adouscd roplied that the fiyer would not 'bo turnod over but would be

inken garo of by as, "

Te @ sceend raguest by tho wituoss the msouscd
eonsonted but Rottinger protestod. Tho witness mode o third roguest cad
was refuscd by olther latbingor or the ssoused (B 259-261).

Cn thy aane day Hettingor, wcoused STURM, STIBGLER, ECESTEIN wnd thu
scousnd held o genferonco in the secused's offiou in the Ereislultung.
4t the conolupieon of tho ocunforence tho nooused, or Kottinger in the
prosonse of the aesusod, told mil of them o ccuwo beek that night ut 16815
heurs (R-19, 202, 808, #123 P~EXs lua, ::.a:':.:'l. decupod SIURM stoted in hig
pxtrojudicie]l micrn statement thet 411 of the obove mentionsd porsuns
retumued to the Xrelsloiturg nt hﬂbu..m: 1915 huurs thet night. Tho seousod
teok HEottinger into hia offiss ond ;llln thoy came cut the acauscd sanid to
Rattingors "Du 1t well Rerl; suu that mothing will bo honrd of this affuie.”
Battinger replicds "all right, wo will hdndle 14" (R 19; P-Ex léi).
socusod STIEGLIR in his extrajudieisl mvern 'ht-_ﬁ".u-mnt stotod that ea they
ceme oub of tho offies Mattingor suldr "You a.r."-.n.bﬂ. purs thot he will poy
for 1t" ond the nccuscd cngworods "I cantrust you. N hseuscld STIRGLER
wleu stotud thet tho cocusod puintod out thet the flyor should bu taken .ut
of the eity hall ot 2200 hours only (R 213 P-Ex 22h). Lt 2200 hours the
seme doy RHeittinger; sooussd STIHGLER, STURM ond ECKSTEIN mot ot the clty
kell (R 18, 21; P-BExs 1Ba, 224). They took the Plyer o short distines out-
sido of “ossertrusdingen wheore thoy purticipatod in becting him with apodis
tnd shooting him until he wos desd (K 18, 19, 20, £1, 226; P-Exs 1084, 184,
2%, 224). Thoy then buried tho flyer in a wood mosrby (R 13, 18, 19, 21}
B-fixs 11, 184, 184, 224). The next morning ol of the accused tegcthor
with Kettingae Wad n mooting in thd offloe off the woouped (K 204, 818; Pex
824), & former 010 {nvestiputer tostified thet socused STURY tuld him that
the ascused :Er&nrad accuscd BTIEGLER tu g buok tu the ssone of the killing
to see that all treope of the incident wera removed so thut no wne sculd sed
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what hed heppuned (il 225). On several ceoouslons prior tu 1 Yerch 1646
the bLeousod said that snemy flyers should be killsd or words to thut
effuct (R 21, 22, leoP, 128, 137, lwo, 187, 212, 217, 210, 345, 248, 248)
£-Exa 224, 284, B304, 324, B3, 874, 364, 394).

doocrdéin, to the tustimony of o Bermen lawyor, whe gualified cs un
expurt in metters pertaining to NHoil purty orgonlzatlon ong who woe &
member of the Volksturm, thue Volkstuwrn wos under tho supervision of tho
froieleiter (R 672)., He further tostifiod that the Vollsturm did not

bocome o peft of tho Wehrmssht in tho arce in guastion (R 673).
‘Bvidenes for Defenses Tho ncoused tustiflod thot during the wftor-

rdoon of 1 Mareh 1945 cecused EOEBTEIN otome to him and said hé had o flyor
whom he had brought from Untorachweringsn, (i 02),  Tho nocuscd tcld
cooused ECKSTRIN thit ho hod brought the flyor thers without his Jmowlodge
ond wish st he could take him to th; aipport (R 508). Tho mecusad further
twstified thot Eettinger told him he hed givom the ordor tc ot tho flyur
gmd thot ho pave 138 looder of tn].::: Volksturm, Tho woouscd said he could
not give urders to the Volksturm in thet'situsticn (R 604), The coousod
2id not talk te idottinper sbout tho 'trf.;n.:‘hnuut of this flycr (R 606), e
suld thut ho did wot tull myons to raturn :Etlzl’q uvuning (M 528).

The oooused tuptificd thut o Pirat Licutenont Blauk of the polico
atiw o his office thot afterncon end wanted tha flyor (R 490), Hi sgrecd
to durn hdm over but Hattisger refused (R 491). He suid that he could
howe jlven the order for ths flyer to be 'tml-md. gver but ho wes sfradd
Kattinger would embarrnss him (R 481, 482}y The mcoused testiflec thut le
told Hattinger the flyer wus the Vollmturm's responsibility snd Kettinor
would heve to turn the flyer cver to the air fores. Tho next merning
ko asked Kattingor sbout the flyer (4 488). Ho was tuld that the [lyor
#as shot by BCISTLIV while trylng to escupe and he wus than token to the
suerd ot the airficld (4 «B4), The sosused doried that he cver sald that
flyera wero be Tu shou (R +56),.

Tho agoused’s wife tustified thut tho weeussd mrrived hems that

svening wbout 1800 hours wnd peasined there sll ovening (R 321). The

socusad told hor thut tho flyer would be taken to wir basc Houberp
e




(x-821, s22).

Sulllclongy vl Bevldesmes Ik Lo vleer Lrun G ovidowee that tle

sosusad, buth from the stendpeint of his hich sositions as MKrolsluiter
and noyor aigd  his Inténtion &8 oxpresacd in words and smotiunms, was the
lender, if net the insti;ator, in the formetlion and exesuticrm of @
dalfburote snd ourafnlly coneoeived plan o kill the flyer. Tho Courk
mi;ht well have ounsluded that the secused, us Krolsloltur, hud euthor-
ity uver the Volkstwm end isausd nocossary crdors to ewrry out thoe plan.

The rindings of gullty &ry WErranted by The ovidenso. [he sontonco
is oot excessive.

Fetltlongs Mo Vetltlons for Review nor Tptitions for Clewenay

were flled,. !

duecmmondetions Thet the findinge und sontense be epproved.

2. Frits STITGLER
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Findingas 2

Sertonoo Life imprisoment

Evidoneu for Proassuticna The noouscd wad ohiof olourk ot the Krols-

loitung (Rt 213 P-Bx 224).  On 1 Merch 1846 tho wooused instructed witnuss
Hreneloin to find cccused ICEATEIN and pot troneportaticon 4o plek up o
anpblired amordenn Plyor Orian Tateraslonpin ca and brdns him o Gisser
treodingen (2 17, 18; P-Exa 16, 17a), Tho flyer wes brought to the
Wreigloltung ot Wessortruodingen ot about 1800 hours (It 12, 17, 18, 18;
~-Exs 10, 18, 184, 184).  dwouscd ITTAMEIER interrojuted tho flyor end
srdered that the Plyer be plaocd in the jail et the oity hall (i 12, 18,
19, 21, 25; P-Exs 10, 184, 1l&a, 224, 2¢4).  Shortly therecfier un the
momo doy RKettingor, cecusod SPENL, BOKSTEIN, ITLAUMEIER und the ucousnd

beld e cunferuvpue o evousod ITTJIEIER's ulllow, b the popelusicon of
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the ounfsronge dogusod ITTGMEIDR or Kettinser told all of them o eome
back that nicht (1119, 208. B12: PeBxas 184, 824).  esuend STIGN st eod
in his extrojudicial sworn statemont thet &1l of tho sbove moationsd
perscns roturncd e the Eredisloitung et ebout 1815 hours thet ndght,
scoustd ITTLMBIER touk Kattingor into his ufflee sng se they oemp out
acougod ITTLEIED seld to Unttingers "Do 44 well Kurl; sco thet nething
will Bo beard of this affeir." Esttinger roplieds “4ll right, we will
nendle 48" (i 19; P-Ix 184).

Thee nnauand o hie sxtwajudialal sworn shbekemind sbatod bhot wa
dgcusdd ITLUEIER axd Kottingar omue out of tho offiou Kettlosur suidi
"ou eon be sure thot ho will pay For 48", end sceused ITTUEINN
angworeds "I enn trust you".,  Loousod ITTRMHIER also ststed thet tho flyer
should be tskun out of tho ofty hall ot 2200 hours enly (i 21; F=Ex 224),
<4t RECO huurs the swoe dey Kettinpor, oocused STUIY, ECEBTELN, and the
agcused wot ut the eity hall (R 38, 01; P-Oxs 184, 22a).,  Tho Plyor wos
mietrented by x.+ﬁxusa}. They all'yot lubu Habbluges‘s osr topether
with the {lyor and, after-stoppins st En?fingnr‘a house to piek up throe
apudos (R 193 P-Ex 164), drove o short _'l'l.iil‘tl!.'.:w, put of Tussortruedincen in
the dlroction of Oettingen. Iuttin.&a:_- atapp.n:i bho eur rd thoy ell ot
aut (L 18, 18, 21; P-Exa 184, 194, 224), hedordin: t. the extrejudisial
swurn statoments of thu accused and accused EURSTEIN and ST, Eettdn,ur
wont choed with the flyer bectin: him with o Bpude w8 ho wents Tho {'lyor
full to hla fncoa end agonssd STV hit the flyer with force on the hood
Teiee with & spode (R 18, 18, 20, 21; P<Rxs 184, 194, 204, 224).  hoowuscd
RCKSTEIH then firvd onc or more shote st the flyer with hiw pietul (it 18,
"W, 21, 228; v~Bxa 184, 1ok, 2ei). Thigy thon buried the flyor in & weod
neurby (R 13, 18, 19, 21; P-Bxs 11, 14k, 154, 224). '

The sesused cdinittod in ene of his uxtrojucleinl sworn stetowonta
<BUL he Went with the group ned know thot the flysr wos tec be killed; thet
fic eurriod a spade when they ot uut of the oer; thet hs wus gresont during
tha kllling; ond that ho tevk part in buryin. the bedy {1813 p-Ex 224),
The nuxt morning wll of the wecused bopsthor with Kettinser hog o mseting

+n the office of mocusad TTTUAMEIER (& 204, 406, 2185 PeDia 52.}.
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Three witnesses, furmer amorionn investigators, testifiod that thoy
Ware tuld by asavssd STUDM het, the newxb weralug, Hhe GoOUBOY WaRt biek
U the flyer's ;rove and fixed it sy that it wonlg met be notived {n 3z,
48, <6, 225). Iwo uf the above witnosEcs tostificd that they interrc-ntod
the ecoused and that hia oxtrajudieinl swurn stetemsuts woro his veluntury
statooonts (i 566, 668),

Evidenco fur Dofonse: The sooused testificd that ho wus presont whon

tha flyer errived ot the Reeisloitun: un 1 lnreh 1046 (R 377). .ocused
THE-ARIER dalled to the flyer and when told eosused ECKSTEIN t tako hia
| to the city hall (U 378),  Hattinrer told the cooused tu v alon ! with
nim at 2200 Gours to take the flyer to the elrport Houbery and told hla o
repert he & Volkaturm men,  lLgcusud JCKSTEIN and BTUMM went with thom.
On tho way o the nirgors Lattin-or a:m,_:pluvi the ecar snd crdersd thom oll
To gut cut Ut 879).  Inbtinger hit the flyor with a spade and neoused
ST alee hit tho flyor with e spade, (X 21, 350; P-Ex 2a., p. 2). The
Besuaud bostifivd Lt ho aia not nid the Plyor (i 881). iacouscd
EOKSTEIN proncunced the flyur dowd cnd 'I:h,n;.; then buried the flyer (it 38z),
The socussd testified that ITTAMEIRR il:iid:;nu.-t- imoue cry orders in
regird tu the flyer (K 388) and thet thoy did.m::t' kove & mesting sbous 1556
hours o8 ho hed stutod 1n his first ax-i':rujudiufnl sworn stotement (i 384),
The accused furthsor testificd thet the sondorsation between Rattinger und
tecused ITTAMEIER which was set out in hig oxtrajudicial swern atatouwnt
woe untrue (R 400), The accusod seid he wod under the influcnes f
Fatbiagor ot thy tiue of the inoidunt (R +10).

Bufficivnoy of @ridenoor It is seteblished tast the osoused cotively

End willingzly participatod im thn plerm €2 311 $he flyeid, auld he exegus
®ion thereuf, o8 showa by hde prosence mt the cenferennos wnd o the soons
<f thu Kllng, It ds clogr thet ho touk part in tho burizl ind roturncd
“ thy soono the noxt day to scver up trecoe of the inoident. ith regurd
% supsrior srders, the Oourt might wull have conoluded thet tho ssouscd
fo.led, in a substentinl GoUres, b duot the burden of proof requircd by

portinent authorities dizcussud in Bootlcn ¥, pust.



The findinds of gullty aro worrontod by the evidenes. The gantonoce

ls ncet oxoossive.

wetitiong) No Petitions for Hovlew nor Jotitions for Clomonoy
woro filad.

Repumucnduticns  Thot the findins wnd sentonpe be ‘cpproved,

4. Juhana Guarpg STUN

Nationality {lornan

e g 38

Civilien Btatus. Butehor

vurty Btatusa Noxi purty sinco 1028
Ihiitery Stntus) Borppant in Gurmon army
vlang HG!

Flodingas i

dontonce : Doath b i hongdng

Beidonoe for vroasoutiont  Thoe socused woe o member of the Goratn

army (i 10, 1B; v-Dus 8, 1Bhj. 4% !;3131;%1.1.1: 1280 hours on 1 Wiroh 1845 thao
secugec went with asoussd SBTIEGLIL end othors o Untorsolwmaingsn ¢ ot

w flyer being hold there by tho pulies (K 12, 17, 18, 19, 84, 98; P-Exa

16, 16, 184, 18&). Thoy brought the imoricad flyer to Wussertrusdin.en.
They took the flycr to mocussd ITTULMIE: (it 12, 17, 18, 18 D=Exe 10, 16,
W34, 18a), Joouned ITTAEIER interrogated the flyor and then urdered tho
neousad and ocoused BOESTEIN to tuke thu flycr te the eity hall wnd put

. Him dm 3edd (K 22, 18, 19, 21, 23; P-Exs 10, 184, 19h. 224, B44). Shurtly
thoroaltor on the somo doy Ketbdnper, soousod BTIEGLER, ITT.UETHR, ECKSTRIN
ind the ucousud hud u oonferenen in nceusod ITTAMEIEG's office. At the
ronolusicn off the sonferones aveussd ITTUMBIEX ur Rottingor told wll of
thwm tu cuma back that night (R 1y, 203, £12; P-Bxe 10k, 324). &1l of

tan woove mentioned roturned to the Kreisloituny at wbout 1616 houra thot
dicht (3 19; 2-Bx 184),  Aooused ITTAMEIEG to.k Kettlucer inty hia offiocc
Lnd e thoy enme Suk romarls Wers ands fecm whish the laforence cwald be
drown that the flyor wis te by killud (0t 19, 21; P-Dxa 1894, 224).

-couses ITTLBIBL tulc then thet tho flyer sould be telon out of ths eity
hall ab 2200 hours only (R 21; P-Ex 22.). At 4200 hours on the soos any
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izttizoer, soccsed STIEOLOM, SCATELN and the cocuseld met st th. eity
hell (& 18, 23 i-Bxe 134, £24)s Tiw (lyer ves oistrented by Eatuar er.
Thoy €1l jot intc Kattin or's car ti othor with the flyor end, after
stopois, at Eattim er's house to plek ap thros spedes (R 19; o-Bx 19.),
dr.ve @ ssaort distenes out of Ubsmortra.cicgen in the dircctice of
Oottingon.  Kattingor stopped the owr ond they all pot out (I 18, 19,
21 <-Bxs 15, 5., 22.).  Esttisger wont ahosd with the flpr borting
Eln mith & spade o2 e went. The flyer fell to his kwa plecdin, for
holp und tho woousesd DLt The Tlyer over tho hosd twilco with a spode
(2 38, s, 20, 21y s-ixs 184, 104, 20a, £24), o adaittel in &is extre-
Judisisl sworm stoteacst and in his testin o ry that bo kit the flyer s«
hard that the hendle of the spade bruim (I 18, &8, Gde; PeEx 19a),
aocuscd BORBTIEIN thon ah.t she flyer with ;LILI plat=1 (= 18, 19, 21, 228,
Z-Bzs 18, 194, 2%4). Thoy then Buricd tho flyer in & wosd mesrby
o 18, 18, 19, 215 PoEaxs 1, 1Ba, 154, i),

Throe former dnvostigetura tulttlliﬂud thot they hiud intorrusrtod tho
ascuscd umd that his extrrjudielicl sv.im statoatnts were his v luntory

stat.ponte \k 556, 006, £70). %

Bvidonos fr efemser Tte cccuscd tos¥ifiod thue Eatelngor orsored
him tu o with thes to take the Myur to Howbarg (2 438).  “hon
“ttin or stopped tho cor cotside of Z.'u:nrtr_-un,ﬂ e ook spedea .ut
A4 T trunk of the car and cuwe oto tu the icowsod,  Esttinesr wilied
thoud with the flyor (1 442).  Kattingor wes boctin: wnd kiokicg the
fiysr. The tocused cuwe s Ris ronsun for etrild= the [lyer thet 4t wus
e Lntoztion to yrovent furtier sufforin: froo tho bestisss cf fgtinmap
and “thit ke thought he was perfirmin & gocd aet is dulng se (K 443, %),
s acoused furthor testified that his refercnec & socused ITTOEIEN in
A sxtrajudisial seurn statement when Mo referred to & cumversstion with
“ttinger was false (= 480). % said oo wss throxtomed nhes ho sade tho
siatoment (R 490)s  Howevor, the mcowsud adnitvted thut the persan uhy
“hrectcoed him was nct presont whes Bo wToto the mtatucont mor wes he
brastonsd at tzs wctal tls of writing 1t (i 480, 4€1).

Suffioluiwy of Eviduige: The &rtioipaticn of this acoused in the
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plan to kill the flyer, and the excoutlon therscf, is cloarly catcblislod
by the weiyht of the evidence, ingludizng hle bdmigslens. With meurd
te superior urders the meeused wholly failod %o muet tho burden of preul
required by pertinunt suthoritiva discussod in soction V, post,

The findings of pullty ero wareapbeo by the svidemec.  The ssntonco
is not uxousalyu,

Jotitionas Mo fotisicna for Hoview wors filed. o etltien for
Clomeney wea filed by the weouscd 7 Nuvunbor 1847,

ooupandetiony Thot the findings and sontongo o opproved,

8. PFricdrish TIZFENB.CE

This seeuscd wis sequitted (& B77).

. GUESTIONS OF Liis

T

Jurisgictiong 4t 18 0u&r Thal TAC Uourt BAG Jurisgioticn oI whe
parscns of the asoused and of tho sdbjuet matter,
Superior Ordersr  Jecuaod ECLSTRIN, STIEGLER and STURM mousht be

"
Justify thoir seétiome'by cfforing owlcence to show thet thoy woro ceting

in complisncc with "supcrior crders.  Cumplieneo with superlor cruers
dova not eunstitute & defonso B0 the chiige of Hevrlne ecmmittod = war

grime o Triel of Honry “iirs, 40th Gcngfqau, Ehﬁ ?uas., Houso of Loprosenta-
tives, Ex. doe. Ne. 28, page 8123 Vol. II, Bixth Editicn, Opperheim,
"Intornationel Law", purigragh 283, page «8%; Llendovery Cestle Osse, 16
smurlieon Journgl of Intorndtiopel Lok, pepo 708; Unlted Btetes v. Thomus,

Anion DTS, Dosnomhrr 18406y and Unitod Stotan w. Klein, ot al.,

aupu=lio ve Lmgnor; st al., Court of wppeals (Franse), July 1848).  This
viale 4 fellawwd in  doglo-aneriesn jurispruconce (Mitchell v. Hermony,
1% How, 115, and "lonual for Gourts-dersial, U.8. loemy", 1928, porosraph
Ll

Cemplisneo with superior ordcrs mey, wncor soriedin circoumstences, be
corteliored in mitlgetlcn of punlaluents  However, e socused whe s wha
relic? cn sueh ;rounis sssumes the burden of establishing (a) thot he
rogrived ax grder fruf & suphricr In fyot, direetin: thet he commit the
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wrongful aet, {(b) that hy did not leuw or, Eg o retsonebly prugent
poraun, would not huve lmown thot the mot which he wes dirgoted o por=
furm wea illegal ur contrary to universally necopted standurds of hmn.:::z
ounduct, and (o) that he sctod, at lomst t. some oxtent, undsr irmeddiuts
aompinleianm, Hrwrdiyy euklefeoturily cobablished these vlemsubs, the umount
to which his sentenos shuuld by mitlgutod depends apon thu ohirseter ond
axtunt of the immediste eumpulsion under vhich ho acted. (See Lendon Agr.c-
ment of B wsugust 1846, Cincermin; Jrosceution end Punighment of Mojur Ter
Criminela of tho Turvpeun .xis; FM 27-10, “ier Departmont, U.8, drmy, "hules
uf Lutd Warfure", poragraph 345.1, Change Neo 1, 16 November 1944; Oppon-
heim, "Internetional Lew", suprs, und the Llondovery Cratle Case oltod
theredng "Mewual for Suuarles=Hortiel !, nupn:.j "Heport o the arcaidont of
United Statos", 7 Juno 1848, by Wr. dustiou Juoksun, U.5s Chisf Cuunsol
far the srescoutivn of dxis Crimdinelity; Extraot feom En;:.hbul.l' "The wWin
Terror of Our Enemiea"; fuund in 'l‘u:i’]'.:wta, puge 53, "Wilditery Cocupation
aad tho Hules of the Low", by Ernst Fracokel; United Stotea v. bury, et al.,
cplnicn DJAT, Boptombor 1845, United Stades v. Thumes, supre; and Jnited
Stctue v. Book, et al., opimion DJATC, I:h.uuulﬂs‘.iin'[i }Eﬁﬁ.}

Brunloublon of the sntire recoerd foails tu disoloss coy errcr or .
silssicn which roaulted in injustice to the aocused.

The Chiof Trosecutor did not sign the certificate of authentioutiun
“f the rescrd as it woes opparontly not ocmplobod befure he wun returnud tu
fho Zono uf the Interior. Howover, thoe certificate is signed By the
ourt Fresident end by Chief Difonse Counsel, ond ne injustlee rosultcd
we¢ tho boousod by suoh wmission,
Vi, GCUNCLUSICAS)

1. It is rocumncnded that the Mlnddn '8 and the sontonces bo
G aTaTad .

2. legnl Purms Nos. L3 and 16 to wnocmplish thie seoulé ers nebaghed

hzreto, should 1t mect with approvel,

FLOYD ni. LUYDEERG
Hojor JAGD
veat Telal Drunoh
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Huvin; oxtininod the peccrd of triel, I coneur, this doy of

lagd.

Co Ea BTHALIGHT
Ideutenens Cllonel, Ji3D
Laputy Judce Jdvosoto
fop Jar Crimos
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