





stidk, approximately U0 inches long end threo inches thiok, sbout 16 to
30 timee (R 12, 14, 21, 22, 87, 38; P-Exs 64, 7A), Accusmod HELIVING

boat the flyer with a plank (R 14; P-Ex 74), After the beating the group,
inpluding the flyer, eontinued td wallk along the field path toward the
wisin street (R 44). Near tho main street a grfmp:uf eivilians including

p an usldentified S8A man earrying a spade approached then 'ER 33, 6l). Ons

witness tastifiod that from the balenny of hor homo sho saw an SA man
baat the flyer with the spade, To avoid the beating tha flyer sterrered
agross & ditch alangslide .nf the strocs opposite the witnesa's home, This
witness saw the accused pursus the flyor sndshot hin twice with his !
platol (& 39, 61, 862, i‘l; P-Ex 5)y The flyer!s body wns losded on o
eart snd romoved, The back of Lis hoad was soversly smushad (R 22, 38),
attor the ineident the aocused told = womnn auxilisry h:u hia unit that
o shot the fiyer (R 18; P-Ex 9A). That save dey in & telephone erne
versation with enothor woman auxiliary in hia.unit, tho secusod waa
overnesrd 0 say that ho hed Just killed the flyér who landed (K 183
P-Ex 104Y. That sane Wwening sn unldentifisd woman suxilinky in acounad's
unlt said that her top sergeant had shot the flyer (R 165 P-Bx 84),
Tho tlyer was hali:w-ﬂ.;"ﬁn ba an Amsrican (R .éﬂ. 36), Tr impeach the
testimony of tho ascoused regarding his denisl on the witnoeas stand that
he shot the Iﬂ-:nr, Major Lambert, an lnvestigating offieer, testifioed
that he took a statement (not introduced in avialien-n a4 an exhibit) from
tho acouspd; that tho statement wae obtained without use of durcss, foree
or threate; and that, in this etatement, the sccused admittad that he
8hot &t and hlt the flyor from o dietance of abiout 10 metera (2 IBB-1Y0).
Bviconce for Dsfense: The accused tastified that on about 18 March
1946 & flyer parschuted, landing in tho vieinity of his barracks (R 142, i
143) . When he reached the epot whére the flyer landad, he was alrandy
in the oustndy of the battallon mdjutant and Coptain Lemps, Tha} _ﬁlﬁ:aﬂ
the flyer to tho battalien commend past located near the sholter whore ;
he wne interrngated. The flyer identifies himeﬂ}.’f as an Ameriean, In
tha mpantine a lerge orowdl of clvilisna on their way tn the shelter
3




hed gathored (R 143, 144), The captain then orderod the flyer taken to

tho airport (R 144-145). The group walked the Pilnt up the field path

toward Holswicketer Strasse. On ths way -tho flyer was beater and mis-

treated by civilians, The acoused stated thet he attompted to prevent

it (E 148), The group togsther with the flyer anniiﬂuadﬁtamaid Holewickater

Strasse, Near the Junetion of the path and HﬁI?Wiﬂkﬂtﬂrlﬁtrﬂlﬂﬂ! a aregp

of eivilians , lneluding an unidentified SA men earrying o spade, approached

them (I 148-147), The E.&.I mep started to beat the flyer with the spada,

To avold the beating the flyer ran off. Captain Lampe nrdered the aceusod

to shont the flyer. The acoused ran after the flyer and fired & warn—

ing shot 4n the air wheu the flyer falled $o stop 8t the cry of MHelth,

At that moment the flyer etusibled and fell to the dtroed (R 147), When

he resched the flyer, hﬂ-nbflﬂﬁﬂ & larzo woand on rt-ha alds of his head,

The eaptain ordered him %0 notify the adjutent uni send 8 wagon for tho

body., EHe left for hia battery, nntifiﬂd tho aftjutant, and sontinuod with

hio dutiss (R 148), Ho fhrhhnr-ﬂtatgd hhat: at the time he fired, the

flyﬁr';an standing dAn fiﬁuﬁ_df the. hsuse loeated on ths left side of tha

mein sbroot; and that a womds wee etandlng on the balesny (R 147, 148,

1800, e dowded He Byard Daptein Lampe incite the ernwd, .He alen fended

ho saw any of the other hcoused beat the flyer (R 154).
Sufficisncy of Hyidence: The Oourt was warranted fro: the avidenee

in erneludling that the acoused shot tha flyer, emusing his death and

that whon the flyer wae shot he wes nok attenpting to emcapa, but only A

trying to avold further heatings, It nay be that the Oourt conéluded

that tho accusod shot the fly-r, but that in detnp 80 he acted unider

orders from his superior, In any ovent, the Court apparently eonaludad
that, if the mocused moted pursuant to suporior orders, he med, only to
& linited degros, the bufden of proof required by portinent suthoritiss
discussed in Seotion V, prat. The Tindinge of sullty are warrantoed by
the evidence. The sontenco 4s not sxceseive.

Fetitions: Ho Potitions for Raview nor Potitions for Clemency wore
filed,
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pioked up something and threw it at the flyer (R 88, 98), He remeinud in

frant of the bunker throughout the entire perind of tho air rald, During

this time he heard the flyer had been shot (R 8Z, 94),

Sufficisney of Byidenae: The Orurt may well have concluded that the
agouasdls sxtrajudiicisl swom statanont woe "r"rluntlg.t‘i.l}" @E.g.r'u and truo,
Koresver, the beating of the flyer by the fecused is erprobarated $o A
material tegree by the testizony of accused WANDERS end such beating con-
briduted to the ultiznte killing of the flyer, The findinge of guilty are
warrsnted by the evidence,

Petlitions: £ 0 ?ﬁjt;itia;:i for Review nnr Potitlone for (lemoncy wore

ff.l od,

HBeesmuondation: That the findings end séntence Ve approved,
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E’vigamg for E-rdiaggs-j.ﬂa: Tws witnoeses testified thet the aceusad,

togebher with accusod VANDERS, £allowed the flyer down the fiold path
towarde Holewickoter Strasss on thelr bloycles (R 28, 31,‘3ﬁ}. Hul Pyey .:u
dovm the puth both Leat the fiyer,
15 tn 80 times with & stick., The abick wae onme 40 centirsters long

ant four or five centimeters in dlameter (R 21, 22, &7, 38). The secused
procured the atick from the luggesge rack of his bicycle ( 28, 43), He
ﬁﬂ the flydr over tha tody and head, after the flyer was besten $o tho
ground, the scoused and Mmh;ad. WANTERS keloked him (- 46), Afver the
tetting both acoused eontimud to ollow the flysr down the path (R 24), .
Both wore prosent when the flyer was shot (W 52, 143 P-lx T4), mﬁl &
WaAlLBRS sestifisd that ha maw the acoused take a silek from his T:r:;dml; Vs

The sentence is not exceseive,

The agouaad beet the flysr about




rack oy’ bteat the flyer four or five times (R 185, 132, 183). In his extra-
judieciel sworn etatemont the mccussil admitted that he beat the flyer a few
times om the body ané head, ueing a atick (R 12, 186; P-Exs 6A, 114}, «The
besting of the flyer by the sccused was alsn corrohorated by the extra-
Judicial sworn statsment of accueed HELIWING and wi tnese ;I-rna'rch:'al (R 14,
16; P-txs 74, Bi), Accused HELLWING testified that he j!;l;f the acpusad
gheke the flyer 'tru-thsr reaphly (R B8, 98), The accused testified thet he |
shonke the flyer (R 108, 104) that he had & etick on tha lugrage rack of
hie bioyelo,

Bviflence for Dofenea: The mocusad teetifisd that his extrajudlcial
sworn sthtement wes untrus; and that he aid not know how he canpe to ko
1% sinesn aa{s."ﬂ_m time he was suffering from @ heart ailment (R 108, 123),
Ho admittod that he sheok the flyer but denisd beating hin (B 108, 104).
After shoking the flyer roughly, he went back to i:.ha bunker (R 108), He
denied that he followed the flyer {H 106, 107)s Ha also ndmittsd that
he ﬁarriad a stick about 26 ts 30 aenhimturn in ’lﬂngt-h and about two and
a hn.lf inches in dlemober nu the luggage rack of ais-bioycls (R 107).
He denied using the etick bn the flyer (R 108). 2

Mwﬁgﬂ; The u.llagﬂ.ﬂm; by the =coused that his extra-
Judielnl sworn atatenont mrahtninei by durcss is not susteinsd by the
evidence, The record contalns no evidence ,that any t'h:ran. ai-thgt- ax-
press or irplisd wes used to ohtain it, The Ururt may wéll hava eoneluded
bhat the extrajidieisl sworn testimony of the accused was voluntarily
mdm aud true and that the accused committed a brutal and unprnvnkcsﬂ
asssult upon the flyer, thereby participating in the acte which resaltoed
-m the demth of the fiyer, The findinge of pullty are warrantad by the
-evidensce, Ths sentence is not excessive,

Potitions: No Petitions for Roview nor Patltions for Dlemenecy
wore f1led,

Regoumeniation: 'ﬂtﬂ-‘h the I_:inr‘;ing:n-md santence he approvad,
¥ GiNstTs ob s

Jurisdiction: It is cleer that the Oowrt had Jurlsdiction of the

u
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peremn of the secused and of the subject matter,

Superior Orders: Accused MAYER sought to Justify his actions by
uffering evidenco to show that he was acting in compliance with "supsrior
orders" from his military superior, Oomplisnce wiEh nu;:aﬂf:r nrdors foos
not constitute g defense to the charge of having u'bmmﬂtﬂ'-:ﬂ. a war crine
(Trial of Henry Wirs, 40th Oongress, 2nd Soss,, House uf‘éﬁapralnntaﬁw's,
Lx, Dree No, 23, page 812; Vol. 1I, Sixth Sdition, Oppenheis, "Internatinnal
Lav", paregraph 258, page 463; Llandovery Oestle Cese, 16 aner ican Journal
of International Lew, page 708; United States v, Thomee, opininn IJawn,
Degember 1945; and United States v, Xlein, et al,, (Hedamar Murdey Tectory
Gasa), opinisn IJANG, P;emmr'y 1946y end French Republic v, Wagner, et &l,,
Court of Appaels, July 1946), This rule da followed in Anglo-Aserioan
Jurisprudenco (Mitchell v. Harmomy, 13 How, 118, Hm!. “Hnnuu.l far Guurtn—
Martinl, U.S. army?, 1935, paragraph 148),

Onmplinnee with superior orders nay) under certain oircumstances,
be gondiderad in mitigatlon nf.puh'inh;nnt. ‘Hnmvar, an Adoussd wha sasks
relist on sudh rrounds iggnymu the burden of astablishing (8) that he
raceived an order from & superior in fast, directing that He esmmit tha_:
wrongrul 2et, (b) thet ﬁa did dot know or, na 'a roas mally prudent purson,
would nut.ha'ra known that t.h.n.u-et which he waa directed to parfarm wos .
11legel or contrary to universally accepted standerds of l;ﬁmu-n oonduct,
ant (e) that he scted, at least to sone ext--ant., under immediate eompulsion, ’
Having satisfactorily establishdd these oloments, thé annunt to which His
sentence: should be mitismted depends upon the chardcter and extend of the
immadiste unmp;uniun under which he noted, (Sed Lonésn Agreement of 8
August 1945, Concerning ﬁ'l:l'rmmtinn and Punishment of Major War Oriminale
of the Huropsan axie; FM 37-10, War Department, U,5, aArmy, "Rules of Land
Wargere", poregreph 345,1, Change No, 1, 15 Novenber 19d4; Oppenliain,
"Iaternational Lew) supra, and the Llandsvary Cagtle Dasc clted thereing . |
"Manual for Courte-Martial!, supra; "Report $0 the President ~f Unitad !

staves", 7 June 1945, by Mr, Justice Jeecksrn, U.S., Chiof Oounael for 4he "Ny
Prosseution of axis Orfminslityj Extract frem Gosbbels! "Mhe Adr Terrse ﬁmtﬁ*
of Our Enemies", found in footnnte, pagze 63, "Military Wﬁ@gf@h  —
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