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REVIEH oND RECOMMENDATIONS

T THIAl. DuTas The woauwsoed was trisd at Dackouw, Cuermuny, on 23

April 1947, before a General Military Government Court.

11. OHaRGE AND FE-.RT:I{-JHMEE-:_

iR Vieolation of the Laws of War,

FARTICULGRS:  In that dugust KLAEDE snd Paul FOERSTER,
‘German netionals, did, at or near ECHLEIDEN, Germany, in
the vielnity of WERGARTEN, on or sboub 17 Avgust 1948, wile
fullay, deliberateoly wad wrengfully encowurnge, aid, nl:n-t-.s
and parvleipate in comedtting mn asssult upon lst Lt,

D COOK, & member of ths United States iArmy, who was then
unormed and in the aot of surrendering as u prisoner of war
to the then German Reich.

Nowas Tha hacuged, Poal FOERSTER, wamad dn tho partie-

TTaFs above, sscaped pending trial and the &coused,
sugust KLauBS, was tried alone in this case (R 1).

I11. SUMMARY CF IVIDENCE: On or sbout 17 August 1843, lst Lisutenant

Bugene Do Coole, U.8, AAF, lunded from a dis&bled smerican bomber near
Horgarten, Oermamy, and was shot mad severely wounded by the socused,
August HLAEPE, while he was not wrmed and in tho aot of surrendering
as & prisoner of war, md while ho hed both honds raiscd nbove his head
in o token of surrender., The acoused, August KLAEBE, andmits that he
fired the shot which wounded Lisutenant Cook, but dontends thet sueh
shooting.was Juetified in thut at the time Lisutenant Cook had rapaat-
sdly fdilsd te respond to demands for surrénder and wus in ‘t-.h&lnai_;.

of seenping and attempbing to sveid capturs,

IV, SVIDENCE AND RECOMMENDATIONS ¢

1. AUGUST KLALES

ri



Agos a4

Civilian Btatus Folice Master

Party Status: llone shown

Military Status: Nene

Pleas e}

Findings: , 3

Sentence; Eight years' imprisonment

commencing 21 May 1246,

Bvid ence Por Prosecution: The acoused, in his written interroge-

tory, says that at about 1400 or 1500 hours, somé® time in August 1943,
nesr Hergarten, Germany, two American bomber squadrons were attacked
by German fighters, One plane exploded, and acoused eaw four to six
parachutes in the air. -ﬁ Gorman soldier in uniform nemed ﬂifiﬁu. who
wos on furlough, wue taken by noceused on hls motorcycle to search for
parachuted flyers and assist st the t_n‘im‘_i.ng élm wreok, Acoused was
in the uniform of & T/Sgte of the Btate Police. 4s acoused with the
soldier entered the woods they saw no one, but coming back te the road :
they ssw & man in khakl uniform cross the road into the weods, Ao-
ousad shouted in German, "Come vut, I won't harm you"; then shouted
in @nglish, which he remsmbered from the la st war, "Come cn, come on,"
ﬁe received no answer, and he then separated from tho Gormen soldier,
-aa;a-i-:,"guing sﬂpam-tlaly into the woods to search. Accused could hear
somgone moving abeut in the woods, but could see no one. le sontinued
to shout, "Come on," but received no answer, He decided there must be
two men in the woods from the sounds he heard, 4 motoroycle stoppad
on the road and mocused recognired the voioe ‘of his superior, Paul
Foerster, calling him to come out, Acoused went near and said to
Foerster, "There are two men in the woods." Foerster said, "No,

there he is (pointing). Fire." Acoused suw a man in khakl stending
ncross the road about 80 to, 120 meters away, and looking te the right
and to the left. Acoused fired immediately with his service pilstol,

08 onliber, and the man fell. Fuarsi:er urged accused to hurry with



Him to the scene of the crash where the plane weg burning, but instead
acoused went to the wounded man, 4 civilian nemed Schmitz, whom ac-
cused had not seen before, was standing near the wounded man, Soldier
Tiitsch then ::u.m up and acpused ordered him te rempin with and to pro-
teot the wounded man, sné to stop the first passing car and take the
msn to o dootor. This Witsch did. Then accused went with Foerster te
the scane of the plane erash, ueoused t::tmk charge ot the crash. He
hed the bodies of tha Pour flyers killed in the orash put imto coffiins
and buried in the villege cemetery. He had members of his Pamily ut-
tand the funeral ssrvicese He prosecuted a farmer for heving removed
a ring from tho hand of one: of the dead flyers, for which the fermer
recoived & jeil sentemce, Upon the approach of Allied Forces in 1945,
noaused left his home end went to sowthern Baverie, but upon being
informed through his wife that he was wanted in connaction with shoot-
ing sn Amsrican flyer, he returnedi his home in April 1948, and
immedintely reported voluntarily to the British authorities - his
home belng in the British Zone, hcoused shot the flyer because he
thought that he (the flyer) was continuing hie attempt to get into
the woods and ascape capture (P-Ex 2).

The written interrogatory of Paul Foerster doss oot differ, but
{8 pubstantially the same &s '-‘t::-:: mrtorial points, as that of the me-
aused (P=Ex B). The statement of ‘Hnnu Witech eorroborates tho stnte-
ment of the acoused in material .pointﬁ (P=-Ex 4). Statement of Dr. med.
Hefpann Bremer deseribes the wound of lst Lisutenant Eugene Cook,
imerdecan flyer, aad his medical treatmentfor aiix to eight weeke at a
hospital in Munstereifel, Germany, It wes a bullet wound in lower
part of abdomen on right side, ‘antered from the front a.rla'd therse wia o
penstration near junation of thin nnd thick intestines. at operation,
bullet was removed of nbout .08 caliber. Lieutenent ook wes given
thres blosd teansfusions (P-Ex 6). Written interrogatory ef Dr. anton

Gohmite, practiving physieian Wt Gomuond, Germany, describes first aid

-



17 August 1943, He ideatilied a photograph of Lt. Cook taken in his
living room on that day, with e memorandum in dector's handwriting
on buck (P-Ex 6).

The written interrogatory of lst Lisutenant Bugene D. Cook says
of the incldent:

"My plane was shot down on 17 August 1945 . . . 1 landed and
disposed of my purachute. About five minutes afterward two
Garman soldlers, euch on a motorcycls, approached me from
opposite directions. There were also quite & fow Germaniciv-
ilians around, so I had no dhance teo geb away. One of the
Gorman seldlers wass lo thie rood and valled out several words
"dip German thst I didn't understand. I just walked ocut from
a smull wooded area onto the highway. . « The German soldier
who had spoken drew his pistol and wanted to know whether 1
was &n Americen. I said I was and he pulled the trigger and
ghot me in the right hip. I was watching him closely and
ocould sve his floger Llghten un e W lggere When I sanw His
finger tighten on the trigger, I swund around sidewise thinking
by doiag 8o I could couse the shot to m.ina me snd just as I got
swung around sbout half way he shot ma "

Lieutensnt Cook says that he wes "sbout thirty-five feet" from the
goldier who shot him., "I had my hands raised above my nead at the
time. I raised my hands when the German soldisr spoke to me and
asked whether T was an Amoriean." "...the other German scldier cams
up and searched me." He tells of being taken to & village und then
to o hospital. In answer to the question for description of the
goldier who shot him, Lisutenant Cook maid,

"Ha was in the Wehrmucht and had on his shoulder insignia a
little metal tag bearing the number "6" which I think repre-
sents Germen 6th Guard Division, It ia an infantry outfit.

I am not pesitive as to his rank, but I think it whs the same
ag privets first class in the U,5. srmy."

(p-Ex 7).

Bvidence for Defenses; Hans Witsch, whose writton interrogatory

hed already been introduced by the prosecution (P-Ex 4) was introducsd
af o witnues for the defense, There ure no material differences in

the written and oral testimony of this witnoss, the oral testimony being
in more detail, He togother with Policeman KLAEBE, the scoused, went

on nocusedts motoroycle in the direction where = plane had orashed and
pa:rnn'f;uﬁu were ssen descending (R 14), They saw & flyer run sorees
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senrched in the woods. After edght or ten minutes, witiiess came back
to the sdge of the woods snd saw the flyer run over to the right side
of the rond, Witnesas and accused then sdarched on the right of the
road - they separatedto soarch.d Witness could not se¢ mccused and
dtd not sas the flyer in the woeds. He heard & motorcyele stop. wid
hourd words being called, but becnuse of the noise of thoe metoreydls
moter which continued rumnning, he could not distinguish what was said,
Ha #hon haard the raport of a shot. Witness ocame to the edge of the
woods in o fow soconds snd suw acoused talking with Folice Captain
Foerstor, who was sxoited and was yelling out, "Quick, yuick".

Wi tnena ran about meventy meters to the wounded flyer. 4 civiliun
wis standing near him. ‘Accused and Foerster came up, Fosrster still
on tho motoreyele (R 16). acoused ordered witnoss o stay with the
woithdnd Plyar and sea that no eiviliane approached him, and to stop
the noxt ear or vehicle snd get the wounded man to Gemuend (R 18).
Witness wore & Luftwaffe uniform, md ageused was in wuniferm (R 18).
Weither hnd m numoral B0 on his uniform (R 17). Witness heard acoused
eelling out sonstantly during the aearch for the {lyer, and heard him
shout ths words, "Come on", He remembers thess words because he was
surprised at ssoused speaking in English. It wes & gzood 20 minutes
from the time the search started before the flysr was shote Acoussd
was sbout 20 meters from witness when shot wis fired. Witmess then
ren Anayk gsventy metare +a the wemdad flyer. The accused was as far
from the flyer (R 17). The flyer was on the right side of the road
when witness reached him, about two meters off the road. Acousad was
on ths lof® sida of Hhe read inside a wire fance in the edge of tha
woods (R 20). The flyer was inm & clesr spobt (R 21). Witness con-
ditionally identified the photograph of Lisutsnant Cook, introducsd
Wwith peessaution sshihit ¥, as tha Plyar, "might have looked liks this"
(1 22).

The sooussd testified in his own behalf under onth (R 24). Ho



was a police master or first sergeant, Testimony of acoused has no
matarial variatiens from that of his written intgrrogatory introduced
by the prq#auutiﬂn as prosecution exhibit 2. Accused introduced a
sketoh s howing the place of the incident, not to soale, but showing
the spproximate locaticn of persons and approximated diftances, sic.,
concerning the incident (D-Ex 1). Acoused first saw a man in khalki
uniform on right of road ns he was facing, Accused called, "Halt,
police, poliee™, INe man did nov svop, LUt went seross the read inte
the woods em left side of road (R 28). Acoused went to the plucs whera
the man: had entered the woods end called out in German, then called out
in Hnpliah, “ﬁ;‘.omu on, come on'". MNobody came, and acoused sntersd the
woods where he searched snd shouted all the time. A motoroycle stop-
pad nnd acoused was culled by name, "Augustl" Acoused answerad,
"Paull" and thﬁn acoused said, "Come oh hare, thers arg wo men in
here,". The man mhh& mf;tarcycla shouted, "You come on here." Test-
imony as Lo shooting is sams as set oubt abeve from written interroga-
tory of nceousod (P=Bx £). Wimess indicoted on sketoh (L-kx 1) oross
in blue snd solid cross in red as spots whore he and the [lyar respect-
ively were ot the time shot was fired. The two locations wre conneoted
on the sketeh by a2 brokenm blue 1ine (R 30, B-Bx 1). Tho distanco
betweoen the two points is approximately 80 to 100 meters (R B30, D-Ex
1). When avouwsed was searching in the woods he could hear the flyer
moving ahout but could not ges him. The Flysr never giullsd out. Ae-
ousetd estimstes the whole bime from the time he first maw the flyer
until tho shot wes fired as, "16, 20, 20 minutes". He held no con-
versation with the flyer st any time - "absoluvely impossitle". At
the tims Foerster oalled attention of mcoused to the flyer,

"The flyer wos still going, still walking, and he went onto his

knves looklng to the left and to the right., He was walking

like this (indiceting long stops), and then he went onto his

kmess and looked to the left and to the right and then I

thought he was going to jump into the woods,"

accused did not gee the £lyer's hands up at any time as, "Then I




CLJ

‘ths flyer intended to give himself up (R 31, 32). Foerster was urging
accused to come on tio the place of the planc crash, Agcused said to
the soldier who had oome up,

"Witsch, we have no time. Look after the flyer. fTaks oare and
when n oar passee by stop 4t in ordor that he cuu get to & doce
tor or %o o hospital, nnd take care that this man won't bs
baaten or thut he will be robbed." (R 32, 33).

dccused declared that he did not shoot bacause of Foerster's order,
buti veluntarily hasnuse ke theught the ﬂ;;m- was osoaping, He oxe=
plained thet 1f ko said to ﬁhafwifnaux, Witsch, that he shet bessuse
of sn order; that what he meant was the Polics Regulations which
requirad u policamin to sheet e provent an esdaps (K 05)s Acoused
lenrned later that the wounded flyer wee taken to Dr, Sohmits in
Gemuend (R 56). It was agroed by the defense and prosecution that
the cama filar correborated nesuscd's sbabement Wil he voluntarily
surrenderad himself to the British authoritiss when he lenrned that
he was want;i in annnaﬂtinn-#;nh-gﬁabﬁing o flyer (R 37). Acoused
dening that ha eeuld hive been Within 26 fest of Lo Flyer when the
shot was Tired. Acoused says that he had just stepped out of the
woods and saw flyer, but that the Tiyer could huve seen him at time
shot was fired (R 37). u4seussd denies that he ever wure o number "g"
on his uniform, or any number (R 43), In snswer to « question by
the Court, acoused saild that he did nct call halt immediately bofors
ha fired fthe shet, boetuss Mo kad Hacn wonstantly shouving "nait"
bafara, In mccused's opindon the flyer could not see him at time shot
was firsd (R 44, 45),

Suffieciensy of Bvidenoe: In this vasw Lhe prossoution's avidencs

wiLg tntradunadlantirely in the form of written statemsnts and written
interrogatoriss, prosecution's sxhibits Nog. 2 to 6, inclusive, are

71l b Gurman ndtisnale, These exhililits prove conolusively that the
viatim; 16t Livuterant Bugene D. Cook, U.H. AAF, was shot and gariously

wounded by the aceused, august KLAEBE, "at or neur Schleiden, Germany,



these five exhibits, which were introduced by the prosecution, if
toleen in their entirety, would strangly tend +o estahlish thet the
uhantin; was justified, showing that the viotim was shot while making
a determined effort to ;ssnﬂspa, and after he had ignored repeated calls
te sama ank end aarrendar.

Prossoution's exhibit No. 7 is a written interrogatory by the
viotim, Lieutenant Cook, and is sufficient to establish the other nec-
sssary olemonts of the offense nlleged, l.s. thet the nssoult wae,
Myilful, deliberate snd wrongful”, end commitbed while the vietim "was
then unarmed and in thesot of surrendering as & prisoner of 'v:'.ra.r".

Tesblmeny introdused by the defomse wae to Purther setablish that
the shooting wns justified in that the victim &t the time wus attempt-
ing to esocape oxpture. Also evidence introdusced concerning the actions
of hoeused immodiately after the sheeting, omd whish is uneontroverted,
shows that the nocused did all that could, under the circumstances,
heve been reascnably expected of him, toward the care of the wounded
masn, and be got modieal attention for him, Alse the senduct of the
agoused in the burial of four membera of the crew killed in the plane
orash, was entirely proper. 4&ll this tended to establish that nccused
hud soted entirely without malles.

In justice to the pcecusad, slthough no mention of ‘such conditions
was mads in the trinl court, it should be noted that this ineident
vuowi s od iu August 1948, and soveral monthe bofere the dosusnco of the
notorious "Plyer Orders" which resulted in the killing of many Allied
flyers a year later, Also that this incident ocourred not far from
e Dolglan berder, and 1+ is & gonorally lmown Pact that, at that
time, A1l Amerdican flyers had been briefed on escapes and on how to
make contact with Belgien and French "Underground” representatives
1f shut dows in arose whiie swsh reprecontetives eould be roashed,

However, it wns bthe prerogative of, a nd within the discretion

of the trial court to believe the version of the shooting as given by




testimony, and this version of the shooting, tuken together with the

admission of nocused that he fired the shot, md other evidencs identi-
fying the mcoused and the viotim ms alleged in the particulars, there
ls sufficient evidence to sustain the finding of guilty, at least to
the extent that accused acted in a too hasty manner and used more
force than wag, under the circumstances, justified,

But the wi.&anuu introduced at the trial very strongly indicated
a4t leyst the posaibility, viewing the circumstnncve from the viewpoint
of the mocused and ae they must have sppeared to him st the time, that
the acoused when he fired the shot may have actually believed that the
flyer waa sttempting to escape into the woods and to avoid capture.
4lap, it must bo borne in mind that the flyer, from the viawpoint of
the aooused, wns & hostile enemy, and probably armed.

Also thore are some rather certain errors in the statement made by
Lisutensat Cooks He gives as & resson for his ducking away ("turn
around sidewise") that he saw ths finger of accused tightening upon
the trigger of tha pistol. This might have been possible, but is very
highly improbable under the ocirgumstances, vven at a distance of
36 feot that Licutenant Cock fixes. It is more probable that the
Lioutenant got such an impression due to his excitement &t the time,
rathor then s on adotunl faot, and 1t is entirely possible that this
("turn around sidewisu") was mistuken by acoused ns an attompt to
"jump intio the woods" and was the immediate cause of the shot baing
fired,

The finding of guilty should be approved,

It is bellsved that, taking into consideration all of the facts
and circumstances as established by the widuﬁnﬂ, the sentence imposed
is exceseive, |

fetitions:r retitlon for Review, dated b May 1047, in behalfl of
the accused, august KLAEBE, by Donald J. Hoss, dofense attorney, raises

the issus that punishment sssessed by the trisl court iz excessive.




Recommendation: It 1s recommendod that the findings of gullty

by the trial court ba approved, but that the sentence of imprisonment

for eight years be reduced to imprisonment for three yeuars,

Ve QUESTIONS OF LuW:

Jurisdintion: The Court was lagally constituted and had Ijﬂ.r"i W
diction of the peraon of the accused and of the offense. The examina-

tion of the entire racord fails to discloss may error or omission

which resulted in injusties tn the Ascusad.

Sulficiency of Evidence: Concerning the sufficiency of the

evidence to sustaln the finding of guilty, it may be stated as a gonsral
prinoipal of law in criminal sasas, thats

Vhere therse ie o confliot in the testimony ns
to the fuots of the cmse, it 18 the preropative
of the trisl couwrt, and within its diunra’tiun,
to accept &s trus that portion of the tes
daemad By it ta ha mash wrrthy nf belisf, and
to disregurd all of the conflicting ‘tastimny.

Also;

In the trial of War Opimes cases, the Froseoution

may introducs in evidenes ths werdsden géatemants
and/or interrogatdries of e nemy natiomals, for

the purpose of 6 stablishing necessary elements of
tho offense as alleged in the Farticulurs, and

to identify the sccused, the victims, E"m., where
such evidence is :mn'ba.imd in such statoments an

or interrogatoriss, without being bound by other
portions of such written instruments which contain
tastimony that mey be directly opposed to the
Fronecution's theory of the case. This is sapecially
true beesuse of the rule of procedurs in such cases
is gonerally that eny written instrument offsred

i ewddande by either mide muast be intredused 14
its antirety.

Exgessive Penalty: I't may further be stated ns & general prinoipnl

of law:

That in ossessing a penslty the Court should talm
into consideration all of the facte and ciroum-
stances concerning the corpus delicti and that muy
roasonably be considered te have had g hearing
upon the mind of the acecused ut the time he com-
mithod the oveirt aet. This sghould imeluds, in
additlon to the evidonos, any generally known fapt
oxisting at the time dand of which the Court is
suthorized to take judicial notices. Acts oom-

mi tted undor ciroumstances rossonably showing an
aygence of malice ghould merit a milder punishment



than if malice and deliburate intent %o injure
hed been conclusively showm,
VI. CONCLUSIONS:
1. It is recommended that the findings of guilty by the trial
gourt be approved.
2., It is recommended that the sentence of imprisonment for eight
years bs reducad to imprisonment for three years.
&, Logal Forms Hos. 13 wnd 168 to mocomplish this rosult are
attached hereto, should it meet with approval.

/8/ V. H. leClintock
/%7 ¥ H. MoCLINTOCK
Attornsy
Post Trial Brach

Having examined the record of trial, I conour,

/8/ C. B, Straight

/% C. B STRAIGHT
Colonel, JAGD

Ueputy Judge Advooats
for War Crimus



